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The Necessity of Establishing the Procedural Rules and
Judicial Review System for Food Import Policy-Making:
A Study on the Hard Look Doctrine
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In the age of high-tech society, the scientific evidence
and the science-based risk assessment have become
the key factors for the policy-decision in the field of
the international trade and food import policies in most
countries. However, due to the potential problems in the
process of decision-making, such as the deficiency of
independence for the assessment agency or the scientific
uncertainty, the voice of reexamining the legitimacy of the
administrative policy has appeared. The aim of this article
is the study of the necessity of establishing the procedure
rules and the judicial review system for the food import
policy in relation to health, supported by the hard look
doctrine, and to bring forward suggestions on amending the

law.
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BANEEMEYEEERL KR (RESRFERMCARR
BREEE) REER  BARERAARAZAFEH R RS
mpEestE - EmEWETRE  HUERERSERES
(International Commission on Radiological Protection, ICRP)
FTEZMIFEARE2REEER - AT - HERZENESNT
Mtz REREER  2EE AR AR BERRZ
RESETE/\B  AESEZE - #2228 BIHEREAFRK
P BELENNEHEERNLEFETE2RLEBA L
2 - EfNmEAtBE RS RCE  BREMBZEERE
A BINREEEMASHFREFEERNRE » HGHES AR
FERERATVRESEIBERZE » LBARBZTR2EER
BRERNERTE - BRFRE -

it - AR AEETAtEsERIcERBAE
BREBATO - BEBRYRMEATERSGERERT G2
iz ~ IR - AT R AR IR(E AR AR - BE R A
FEEBZEREE  BREFMSECETEMERK - @R
EER A BRIMNBATIZZR LB E - SASURIUL A 28R
MABRRTE L » BLUIRITEZEEA M » BCREREEE
BN L

1 FARATERENERE  IXBHFERMABRREART(E -
32-335  https://www.fda.gov.tw/TC/siteList.aspx?sid=9808 ( 5|E2
H# 1 2018F9H13H) °

2 AAZKBRRMBE ? AENHRE  B4REENER - RARY
The News LensEa# 149 - 20184153 29H K E - https://www.
thenewslens.com/article/88633 (ZIE&EHH] : 20184F9H13H ) -

3 HRA #HEERMATE BEARA  ERAWR  2017F1256H
K& - https://tw.appledaily.com/new/realtime/20171206/1254663/

(BEEAH - 201897 130) -
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— » B ABUGR R BERT 4 2 i

AieE TRREA, REERAREEATEE (THR
ZE) FIRBUARE  FI5 "MAKPREERBEAELZ
Bin > ZRZCERRER - REAINY - REHsRE  RmAHR
ABEERMAKZRE L & MAEBNERER  RFAKS
118 ~ 885218 ~ AVERIMERE3MGE  TBA "HKER K
o~ TER, - TERXERMMERER, - TEEXTK
171 5 - A - ARBIAEE R A LIRS KEBRET S &
FERMBAES  SAXATEZEN "EEE , RER%E
FBARESERTEIEREARNERANRENRRELELEE
> DEESRERHERITREREGER  BRNFEER
S E R BMm T IRFISEEMATR  RELNT 2T
AL 20 T TR B IREIEM - BREAKE  BRAHE
B XNEREEREG - BROBBRGEMAZITHITR © /£t

TRE ME RESRBENASREZREFRIANER
MESZMMEELSN - [RA EREMRITBURBRH INTRZIE
MRap< o AT T#MABSKR ) - BIRBERINRRIER
BISCZBMRIR S - DU AEBE I A A2 BEREL A S 6%
WmiEEERENG -

Ite5h - EEITBRETER EB AN EANREERRE
ER2EMHCEEBERA - ARARBRREFMEFE IR ZER
AR (URSFERER  BLUEMBE  BHhRAS
RER) @ REAUENKE TRERT EIRTTRERAEE
R ZHEZEEZMATHRZBARE - MELFERER
AR AEN - 8B RIT B A BUR - #ER
RALESKEANREARRESAER @ EHRIEDER

"ERRRFEERE2EMNH, @ HARMEEEELNEAEE
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K& A WBRANA S PEERAT AR EREIR
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HEFECAE  BRFGAREERXERREL QK
ROVEEMAL - DIERE S48 (World Trade Organization,
WTO) FTEMNREmLZ 2R EEEY L RREWE (the
Agreement on the Application of Sanitary and Phytosanitary
Measures, SPS Agreement) /1 » SPSE2EE2IHEIERG S
BfELL "RIERRA), (scientific principles ) fERGSPSTEHE! » A7
FASPSEESIREE1IE ~ F2IEMANERMNELL " BB L 1 &R
B BiEREEE "RE2ERE L (scientific evidence ) ® ©
@ B BERER AR ATIER S BIRRERSPSIE I » Al
EZHESPSEIRFVEBEFRFEMRNES - HAXRRREIE
iR HUBEREENERENEELR - DIRFFESPSE3RE3E

PRI FIFEIEH | (scientific justification ) FYZEEKT o 7552
FTARE » AR BREERSPSHEZ AR - HERNIE
% BIBEREE R E R AN EERERLE (2Codex ) B
SREMBZBRCEEN - FILEBEES EWMABERE - 2
HEINEIEE SRR e mBEHEEE - it FEBEVER
BIREARED @ w2 sl E R min A BMEEMECER - ZET
EREYEREEBRRT M ER -

=~ SRR h 2 BTERS

R EBRERIITERTNEES R EEERN
TIEEELERHACREMENEENEZERARIAR
Ny EBERFA T —EBAEAREMNBERERE  LIEE

See WTO/SPS Agreement, arts. 2.2.

See WTO/SPS Agreement, arts. 5.1.

See WTO/SPS Agreement, arts. 5.2.

REL  RRL2HERES B8R ERRBIAE T4
JoE8 0 20164118 » 270-2715 -
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EEANTRIARHRENAREREEEZ ENVAERE, -
MEENRERERE - MERERERF ACERREH—EATT
BHEARERECEERS > WABCREHER  TRAR /
M~ ARFHE - REBEERE  REMRNREAT
E2FHBAR  EHNREEHREEAIPILE « #2508
HE - BEREEERENGE SREENERERRINE
£ o BiRsHEBRR SRR BXER - RMAMRIELZR
HSEREB Lz —EM - WA RERARETEERERR - 2
AR

(—) PIEEEE - HBRRBINE

RERFEEAETHEXNERIEHRBENEZRNEZTES
Fr#a R » EONEB BN R MEZ2BE (European Food Safety
Authority, EFSA) ; ZHEEZARREYEER (Food and
Drug Administration, FDA ) THRMEZEEZLER [ ( Center
for Food Safety and Applied Nutrition) ; BB Bt NAIE
REmEZEARTGEFLO  BAAZREN THNRRLEEES
2 - R Y ZEERARRE BB MK RRET BRI AE
HITTHBUEEE T LIS - Efth e B AR A e R R £19 5
B—RaHEE° -

SERERENEREE  BRIKERZEFHERE2ER
2014480 " R AR AEERERENE ) MNEEET
HTIRERJUNEARTMEZEAEZER  TEABAREERAR
b B BT - BENZIVENRFAEE T M2
Bl M ERBXEEHES  WEEGXNENET—BEHZIESR

8 WEBHTRVEVERE  SENFELLEEEMEE - Bk - 2015
F128 » 1828 -

9 TEMREREXE2MAE  RERRRTE AT EHES 2R R EEE
4 > https://www.ey.gov.tw/File/3AA33683340CE477?A=C (BIE
HA 1 20185F6H6H) o

154  Angle Health Law Review



- EEERRESEE - FE [ TRIEBENS ] www.angle.com.tw

—EMMERBEEMS - RtEHERYE - BRE—H
SEESMNE R RRTEME  EENEIMIBEMN - 5
WEETHE  BOZAEZEGIIRE RAEERTE
( maximal residue level, MRL ) 5 ' RERX FESLREA - ™
MBS ERIMVTEESE - ABEEZITEITA » AAME
BR&EZ ABEREE B TEERRAT AP0 2EE—F
SNFHE R NAERIEERRBERNY - TR B EIRE I8
BIER AR RZEZE GBI BRFIE -

tesh - R R EEENRENEEERE T » B8R
ZINEFEINVERREZEIBUATERRE - A2 T8 @ EREE
REe— IRKRESTERBE L EE—TERENBHER &
L ETF2RBEE  AEREENREEENERZ PIVER
ARSI TERY - i B TaMASNEINT S - HENEA
HAN " ARBIIHE - EREMN AR FE AR ERATEIT
ABCER @ TREIM SBR EPTEE " 3REFREH L 2 T REBUS
by ik - EARITESIREMEE W AEN2016F6HE RE
WHRARKARI TEI - B2 ERNERFEEE L Y (B
Balh " REEBHE  AEATR, - ALERIRGEINME /
RN E B IATRAE o

(Z) EERIEAEEERERRE

AEE  BRRREBRENSEABNERRZITHERE
HiE - AP LUERMASERERAZBERESTREE
KRBT - AT - AREBEASEEEENRS - #E8

AT RE A It LE A SR e HLAE R Z B IAEERL . (purely scientific )
HIBR -

10 FERAMBERENDERE » "TTERERLE2EH, 106FFEFE2X
DEERACH 0 http://www.fda.gov.tw/tc/siteList.aspx?sid=4567 (BIEE
HA 1 2018F6H6H) °
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MEREEEREENZEZMELELAIRTFENEE
R AXFT2EMNE2EFEEE (variability) K AETE
MESEREAREL > 8% 1 1L HNRENFTEZERAN
BREASHNEAH S LOMRENEE CHWRIERSE
FTEA B S AREE (conceptual uncertainty ) "5 2. 85875
ELZERE (reliability ) 2R2E (validity ) FRE" > BLA
ERHEE (measurement uncertainty ) " ; 3. T ERANER
KPR CEAAREE (sampling uncertainty ) ¥ ; 4. FTHF
MBEED FERZBHAERAR BRI AEZE (modeling
uncertainty ) " ; SR EVE R AR MRS RS ®
B DI Y B H Y A RBAAAEE (causal uncertainty )
Z o AR  RAEE  REAUEER DTN RS
2 BEFEEEEL (2MEER) gL (BEER
o BAR) LWHAETRERRIEARRE SR

ER R ELBEARE L= o o RBITRAE - BlR Y 6
MRENATHEEMNGRO (data gap ) FTELE N ANER MR

11 See EDWIN E. GHISELLI, JOHN P. CAMPBELL & SHELDON ZEDECK,
MEASUREMENT THEORY FOR THE BEHAVIORAL SCIENCES (1981);
HERMAN J. LOETHER & DONALD G. MCTAVISH, DESCRIPTIVE AND
INFERENTIAL STATISTICS: AN INTRODUCTION 16-24 (4th ed. 1993).

12 See EDWARD G. CARMINES & RICHARD A. ZELLER, RELIABILITY AND
VALIDITY ASSESSMENT 11-13 (John L. Sullivan ed., 1979); GHISELLI ET
AL., id. at 184, 191.

13 CARMINES & ZELLER, id. at 12-13; GHISELLI ET AL., supra note 11, at
266.

14 Vern R. Walker, The Myth of Science as a “Neutral Arbiter” for
Triggering Precautions, 26 BOSTON COLLEGE INTERNATIONAL AND
COMPARATIVE LAW REVIEW 197, 207-208 (2003).

15 See David H. Kaye & David A. Freedman, Reference Guide on
Statistics, in FEDERAL JUDICIAL CENTER, REFERENCE MANUAL ON
SCIENTIFIC EVIDENCE 83, 373-393 (2d ed. 2000).

16 Vern R. Walker, The Siren Songs of Science: Toward a Taxonomy
of Scientific Uncertainty for Decisionmakers, 23 CONNECTICUT LAW
REVIEW 567, 598-608 (1991).

17 Walker, supra note 14, at 204-211.
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