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Error in Laparoscopic Cholecystectomy :
Laparoscopic Cholecystectomy with
Inadvertent Amputation of Common Hepatic Duct
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*EE S %50EAE (Judge, Taiwan Kaohsiung District Court )
RE#EEE : X B & 7% (due diligence) - BR PR = (medical discretion) »
Bk 2k 82 & (Article 82 of the Medical Care Act) - BEEiA %
( medical negligence )
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For different reasons, the first instance and the second
instance judgment didn’t adopt the Medical Review
Board’s opinion that the Defendant wasn’t negligent. Based
on the different interpretations of the surgical records, both
of them conclude that the Defendant was negligent, even
though they differed in whether or not the Defendant had
clearly distinguished the location of the common hepatic
duct, the cystic duct, the edge of the liver, and the neck of
the cystic duct when he mistakenly clamped the Claimant’s
common hepatic duct during the surgery. As can be seen
from the justification of the two judgments, the mode
of examination of medical negligence in practice still
follows the norm before the amendment of the law, and
the “exceeding reasonable clinical professional discretion”
stipulated in paragraph 82 of the Medical Care Act is
directly used as a part of the examination of violation of
the duty of care, and there is no legislative intent to present
a two-stage examination of medical negligence due to the
amendment of the law. It is difficult to recognize that the
inclusion of the element of “exceeding reasonable clinical
professional discretion” in the law has actually changed the
degree of the duty of care of medical personnel or favored

the conduct of the agent.
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