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Article 1
This Act is enacted to govern the food sanitation, safety and quality, and
protect the health of citizens.

Article 2

For purposes of this Act, the term "competent authority” shall mean the
competent health and welfare authority at the central government level, the
municipal governments at the municipal level, and the county/city governments
at the countyfcity level.

Article 2-1

To enhance the coordination, monitoring, promotion, and inspection of national
food safety affairs, the Executive Yuan shall establish the Food Safety Board.
The Premier of the Executive Yuan shall serve as the convener with the
participation of the heads of other relevant ministries and commissions,
experts, scholars, and repr i of g -nmental or izati

take charge of inter-agency coordination for the food safety risk assessment
and management measures as well as establish the alert and auditing system of
food safety and sanitation. The Food Safety Board shall meet once at least
every three months. When necessary, a temporary meeting may be convened.
The convener shall appoint a Minister without Portfolio or a head of ministries
and commissions to act as the Chief Executive of the Food Safety Board and the
central competent authority shall be in charge of staff affairs.

Each municipalfcounty/fcity government shall establish the Food Safety Board;
the head of the municipality/county/city shall serve as the convener to take
charge of inter-departmental coordination for the food safety management
measures. A meeting shall be convened once at least every three months.
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Scientific Evidence and Judicial Review:
Necessity, Limit and Practice

Kuei-Jung Ni, Yu-Lin Wang, Shi-Huei Wang &
Ai-Hsiang Chang

Abstract

Scientific evidence has played an increasingly important
role in modern governance. It is more evident that science-based
policies and regulations are required in public affairs, such as
public health and environmental protection. Many international
regimes, like the WTO/SPS Agreement, oblige members to
comply with a scientific principle. The general food law of the
E.U. also demands a risk assessment be based on scientific
evidence. According to Article 4 of Taiwan’s Food Safety and
Management Law, the measures adopted by competent
authorities shall observe the principle of scientific evidence.

Regardless of the global confirmation of the scientific
principle in food safety governance, its authority and credibility
still need to be examined for securing legitimacy. Apart from the
external scrutiny of the general public by democratic
participation, the judicial review may serve one of the balancing
and remedial acts. The WTO jurisprudence has established the
precedent of reviewing the consistency of members’ measures
with the scientific requirement. However, there seems no general

recognition of the review in national practice. The European
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Court of Justice was inclined not to review the scientific
opinions of the EFSA. The U.S. Supreme Court in Daubert ruled
that scientific evidence may subject to judicial review in
criminal cases. Yet, there is no formal confirmation that a
judicial branch can review scientific evidence on which an
administrative measure is based.

The food risk analysis regime in Taiwan remains in a
preliminary stage. Neither clear legal status nor the effect of
scientific evidence has been specified in governing laws. Its
relation to administrative measures is also wanted. This chapter
aims to analyze the necessity and limit of judicial review on
scientific evidence on a theoretical basis. Further, it manages to
provide some reference for optimizing Taiwan regulations by

comparing and examining global and national practices.

Keywords: Scientific Evidence, Judicial Review, WTO, EFSA,
Daubert
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1
JACQUELINE PEEL, SCIENCE AND RISK REGULATION IN INTERNATIONAL

LAW 64-65 (2010).
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2 FAO & WHO, Working Principles for Risk Analysis for Food Safety for
Application by Governments, available at http://fao.org/3/a-al550t.pdf
(last visited Feb. 19, 2018).

% See The Cartagena Protocol on Biosafety to the Convention on Biological

A Diversity, art. 15, adopted on Jan. 29, 2000.

Understanding on Rules and Procedures Governing the Settlement of
Disputes, Apr. 15, 1994, Marrakesh Agreement Establishing the World
Trade Organization, Annex 2, 1869 U.N.T.S. 401 [hereinafter DSU].
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See Agreement on the Application of Sanitary and Phytosanitary
Measures, arts. 2.2, 5.1, 5.2, 5.8, etc., opened for signature on Apr. 15,
1994, in force on Jan. 1, 1995, 1867 U.N.T.S. 493 [hereinafter SPS
Agreement].

FAMEA TR B A LT HFREBANRER , A
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! Joseph Corkin, Science, Legitimacy and the Law: Regulating Risk
Regulation Judiciously in the European Community, 33 EUR. L. REV. 359,
359 (2008).
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