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六版序 
「政府採購法解讀──逐條釋義」自八十八年出版至今已逾十

年，期間政府採購法及相關法令歷經多次修正，本書亦一再因應

修訂。自前次（五版）修訂迄今，除政府採購法於一○五年修正

公布第八十五條之一、第八十六條並增訂第七十三條之一等條文

外，政府採購法施行細則、機關委託專業服務廠商評選及計費辦

法、機關委託技術服務廠商評選及計費辦法、機關委託資訊服務

廠商評選及計費辦法、機關委託研究發展作業辦法、投標廠商資

格與特殊或巨額採購認定標準、工程施工查核小組作業辦法及採

購申訴審議委員會組織準則等相關法令亦陸續有所修正調整，此

次再版亦相應修訂相關內容，並收錄分析近來法院相關實務見

解，以利讀者查閱、參考。 

在此，要特別感謝黃律師鈺華，以其對於政府採購法的嫻熟

及多年從事採購實務的豐富經驗，將相關實務經驗及案例融入本

書內容中，使本書得以最貼近實務的面貌出現在讀者的面前。此

外，藉由此次再版的機會，也再次感謝讀者多年來的支持，希望

本書確能對於讀者，尤其是從事採購相關事務的人，有所助益。 

 

蔡佩芳 
一○六年八月 
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三版序 
政府採購法自民國八十七年制定施行至今，已邁入第一個十

年，此亦印證著「政府採購法解讀——逐條釋義」一書，有著近十
年的生命。期間獲得讀者意外迴響，表示無論係政府機關、公立

學校、公營事業等辦理採購，抑或廠商投標、履約、驗收各階

段，皆遇法規疑義待決，亦令筆者當初奮力投入新法鑽研，以期

為各界人士闡釋法規意涵、探討法規訂定不足所生爭議問題之初

衷，受到莫名鼓舞。 

而政府採購法在歷經多次修正、刪除、增訂後，又於民國九

十六年七月四日修正公布第八十五條之一條文，增訂第二項後段

「工程採購經採購申訴審議委員會提出調解建議或調解方案，因

機關不同意致調解不成立者，廠商提付仲裁，機關不得拒絕。」

即創設所謂「先調解後仲裁」之制度。惟該條項之增訂，引起各

界熱烈討論，諸如：仲裁是否為強制仲裁性質？與固有強制仲裁

之意義是否相同？有無規避適用之餘地？針對該強制仲裁規定生

效（96年7月6日）前，業因機關不同意而調解不成立之情形，是
否亦有該規定適用之問題？廠商得提付仲裁之範圍又是否限於原

採購申訴委員會所提出之調解建議或調解方案之內容？抑或可超

出調解建議或方案之內容？等適用上問題，勢必於將來產生相異

見解，故有研究之必要。 

有鑑於此，為因應法律變動，讓本書繼續成長，以跟隨時代

腳步，筆者在原始使命驅動下，自枵腹從公之餘，蒐集各家看

法，領略所言堂奧後，分析此制度可能衍生之上述問題，並粗淺

提出可能解釋方法，以供參考之用。另外，為減輕讀者視覺勞

苦，稍於版面設計，有所改變，並就誤植、錯寫等細微瑕疵，併 
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同更正，力求嚴謹，以示負責。本書得再次修正付梓，衷心感謝

元照出版公司，其以無比耐心，靜待文稿，且迅速製作本書，著

實令人佩服，特於文末致意。而蔡律師佩芳撥冗協助修改內容及

出版事宜，充分展現其法學造詣。最後，筆者仍希冀本書之修

正，可對讀者權益保障，有所助益。 

 

黃鈺華 
九十七年七月 
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前 言 
「政府採購」係指政府機關、公立學校及公營事業所為非供轉

售之用的「定作工程」、「買受、定製、承租財物」及「勞務的

委任或僱傭」（政府採購法第二條、第三條）行為之統稱。就一

國而言，政府採購占國民生產毛額的比例很高（據世界貿易組織

的估計，一國政府採購約占其國民生產毛額的百分之十到百分之

十五，在我國則約為百分之十三），對於一國景氣刺激以及就業

機會增加，甚或產業發展均有十足的影響力。 

有鑑於過去我國政府採購制度僅以「機關營繕工程暨購置定製

變賣財物稽察條例」（以下簡稱「稽察條例」，已於八十八年六

月二日經總統明令廢止）為主要規範，並輔以其他中央、省市政

府上百種不同紛雜的行政命令，使得從事政府採購的機關人員，

及欲加入採購市場的廠商，均有無所適從之感。再者，「稽察條

例」施行近五十年，亦已無法滿足時代的需要，確有必要因應時

代的變遷，建構一個新的採購體制。 

再者，在我國申請加入世界貿易組織（World Trade Organiza-
tion，簡稱WTO）的諮商過程中，美、加、歐聯、瑞士、挪威、
日、韓等國，對於我國政府採購作業程序有不合國際作法、妨礙

國際貿易、歧視外商、不公開透明等情形亦十分詬病，一再強烈

要求我國必須簽署「政府採購協定」（Agreement on Government 
Procurement），並以此作為支持我國入會的條件。基於各國的要
求，並為符合國際合作的精神，我國已承諾將於加入世界貿易組

織後簽署此一協定。為利於我國將來簽署此一協定的制度配合及

作業需要，亦有依照「政府採購協定」的精神，預先制定一套符

合該協定要求的政府採購法規之必要
1
。 

                                                        
1
 參見行政院公共工程委員會「政府採購法相關資料彙編」，民國88年2月，頁6～1。 
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為了統一現行政府採購有關的程序，減少廠商在進入採購程

序時因資訊的不足及程序上的不公平所須額外付出的成本，並為

因應目前複雜多樣的採購環境，有效達到防堵採購弊端的目的，

以興利防弊，「建立一套符合國際要求的健全政府採購制度，依

公平、公開的採購程序，提升採購效率與功能，確保採購品

質」，乃有政府採購法的制定。 

政府採購法的制定與施行，可說是在政府採購制度上的一大

變革，對於目前的採購環境將產生革命性的影響。為因應未來採

購制度的重大轉變，不僅相關政府機關應切實了解並採行新的採

購體制及精神；欲分食政府採購市場這一塊大餅的各個廠商及業

者，亦不能不對新施行的政府採購程序有充分的了解，以保障自

身的權益。 

目前除了政府採購法之外，主管機關行政院公共工程委員會

並就政府採購相關事項訂有三十多個子法，詳細規範採購事項，

以作為採購機關及廠商遵循的依據，此部分亦不能不加以注意。

本書爰就政府採購法條文，配合案例及相關子法逐條說明，俾利

讀者得以藉由本書更加了解目前的採購制度，並得以適切利用相

關制度爭取自己最大的權益。 

 
 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



目 錄 

六版序                     蔡佩芳 

三版序                     黃鈺華 

前 言 

第一章 總 則 

第一條 立法宗旨 ·······························································································  1 

第二條 採購之定義 ···························································································  1 

一、工程之定作 ·······························································································  2 

二、財物之買受、定製、承租 ········································································  2 

三、勞務之委任或僱傭 ····················································································  3 

第三條 採購主體 ·······························································································  9 

一、政府機關 ···································································································  10 

二、公立學校 ···································································································  11 

三、公營事業 ···································································································  12 

四、採購主體之認定 ·······················································································  13 

五、採購主體依特別法令所辦理之採購事項不適用本法 ·····························  14 

六、上下級機關間之職權委任不適用本法之規定 ·········································  18 

七、機關間內部費用分擔行為，不適用本法之規定 ·····································  18 

第四條 法人或團體接受補助辦理採購之適用 ·················································  19 

一、公告金額 ···································································································  19 

二、補助之認定 ·······························································································  19 

三、補助行為不受本法之規範 ········································································  21 

四、補助金額之計算 ·······················································································  22 

五、採購金額之認定 ·······················································································  23 

六、補助機關之監督 ·······················································································  23 

七、補助機關之認定 ·······················································································  24 

八、監督業務不得委託法人或團體代辦 ························································  24 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第五條 委託法人或團體代辦採購 ····································································  25 

一、法人或團體代辦採購 ················································································  25 

二、受託人之監督 ···························································································  26 

三、委託代辦之性質及限制 ············································································  26 

四、「委辦」、「補助」與「委託研究」 ·····················································  26 

第六條 公平合理原則 ·······················································································  27 

一、平等待遇原則 ···························································································  28 

二、公平原則 ···································································································  29 

三、公共利益原則 ···························································································  30 

第七條 工程、財物、勞務之定義 ····································································  30 

一、工程之定義 ·······························································································  31 

二、財物之定義 ·······························································································  31 

三、勞務之定義 ·······························································································  32 

四、採購客體兼有工程、財物、勞務採購的性質 ·········································  35 

第八條 廠商之定義 ···························································································  37 

一、公 司 ·······································································································  37 

二、合 夥 ·······································································································  37 

三、獨 資 ·······································································································  37 

四、機 關 ·······································································································  37 

五、其 他 ·······································································································  38 

第九條 主管機關及上級機關 ············································································  39 

一、主管機關 ···································································································  39 

二、上級機關 ···································································································  39 

第十條 主管機關掌理之事項 ············································································  40 

第十一條 採購資訊之蒐集及採購人員之培訓 ·················································  41 

第十二條 上級機關之監辦─查核金額以上之採購 ·········································  42 

一、上級機關之監辦 ·······················································································  42 

二、監辦事項之授權 ·······················································································  44 

三、採購金額變更（達查核金額）之備查 ·····················································  45 

四、查核金額 ···································································································  45 

五、採購金額之認定 ·······················································································  46 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第十三條 主（會）計及有關單位之會同監辦─公告金額以上之採購 ··········  47 

一、主（會）計單位及有關單位會同監辦 ·····················································  47 

二、未達公告金額採購之監辦 ········································································  50 

三、公告金額 ···································································································  51 

第十四條 分批辦理採購 ····················································································  52 

一、意圖規避本法適用之分批 ········································································  52 

二、依不同標的、施工等之分別辦理 ····························································  53 

第十五條 承（監）辦採購人員之迴避 ····························································  55 

一、採購承（監）辦人員之迴避 ····································································  56 

二、機關首長之迴避 ·······················································································  56 

三、財產之申報 ·······························································································  58 

四、法人或團體代辦採購之承辦人員不適用本條規定 ·································  58 

五、承辦採購人員迴避之時點及範圍 ····························································  59 

六、違反本條規定之處置 ················································································  59 

第十六條 請託、關說 ·······················································································  59 

第十七條 外國廠商參與採購之適用原則 ·························································  60 

一、外國廠商之認定 ·······················································································  60 

二、外國廠商參與採購之原則 ········································································  61 

三、大陸地區廠商參與採購之原則 ································································  63 

第二章 招 標 

第十八條 招標方式─公開招標、選擇性招標、限制性招標 ··························  65 

一、公開招標 ···································································································  65 

二、選擇性招標 ·······························································································  65 

三、限制性招標 ·······························································································  66 

第十九條 公開招標原則 ····················································································  67 

第二十條 得辦理選擇性招標之情形 ································································  67 

一、經常性採購 ·······························································································  68 

二、投標文件審查，須費時長久始能完成者 ·················································  70 

三、廠商準備投標須高額費用者 ····································································  70 

四、廠商資格條件複雜者 ················································································  70 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



五、研究發展事項 ···························································································  71 

第二十一條 合格廠商名單之建立 ····································································  72 

一、合格廠商名單 ···························································································  72 

二、合格廠商平等受邀 ····················································································  73 

第二十二條 得辦理限制性招標之情形 ····························································  74 

一、公告金額以上之採購 ················································································  76 

二、未達公告金額但逾公告金額十分之一之採購 ·········································  93 

第二十三條 未達公告金額採購之招標 ····························································  94 

一、採購金額逾公告金額十分之一而未達公告金額之採購 ··························  95 

二、公告金額十分之一以下之採購 ································································  96 

三、辦理公告金額以下採購應注意事項 ························································  96 

第二十四條 統包 ·······························································································  100 

一、統包之定義 ·······························································································  100 

二、上級機關之核准 ·······················································································  101 

三、得標廠商之評選 ·······················································································  102 

四、統包之採行 ·······························································································  102 

第二十五條 共同投標 ·······················································································  104 

一、共同投標之定義 ·······················································································  104 

二、共同投標之採行 ·······················································································  105 

三、共同投標之種類及家數限制 ····································································  105 

四、投標文件應載明之事項 ············································································  107 

五、一廠商參與一共同投標案之例外 ····························································  107 

第二十六條 技術規格之訂定 ············································································  108 

一、技術規格之訂定原則 ················································································  108 

二、國家標準及國際標準之採行 ····································································  109 

三、不得指定商標、商名等 ············································································  111 

四、未達公告金額採購案技術規格之訂定原則 ·············································  114 

五、案例介紹 ···································································································  114 

第二十七條 採購資訊之公告 ············································································  116 

一、採購資訊之公開 ·······················································································  116 

二、預算金額之公開 ·······················································································  117 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第二十八條 等標期 ···························································································  118 

一、公開招標之等標期 ····················································································  119 

二、選擇性招標之等標期 ················································································  120 

三、限制性招標之等標期 ················································································  120 

第二十九條 資格審查文件之發給 ····································································  121 

第三十條 押標金、保證金暨其他擔保 ····························································  122 

一、免收押標金及保證金之情形 ····································································  123 

二、押標金及保證金之種類 ············································································  124 

三、押標金及保證金之繳納方式 ····································································  127 

四、優良營造業押標金、保證金減半規定之適用 ·········································  130 

五、採電子投標廠商押標金、保證金減半之規定 ·········································  132 

六、全球化廠商押標金、保證金減收之規定 ·················································  133 

第三十一條 押標金之發還 ················································································  133 

一、押標金之發還 ···························································································  134 

二、押標金不予發還之情形 ············································································  134 

三、已發還押標金之追繳 ················································································  138 

四、不予發還及追繳押標金之性質 ································································  138 

第三十二條 擔保責任之記載 ············································································  140 

一、保證金及其孳息不予發還之情形 ····························································  140 

二、保證金之發還 ···························································································  141 

第三十三條 投標文件之遞送 ············································································  142 

一、書面密封及送達 ·······················································································  142 

二、免提供書面正式投標文書之情形 ····························································  143 

三、一廠商以投一標為原則 ············································································  143 

四、投標文件內容之補正 ················································································  144 

第三十四條 機關之保密義務 ············································································  145 

一、公告前（招標文件之保密） ····································································  146 

二、開標前（底價及其他涉及競爭事項之保密） ·········································  146 

三、決標前（底價之保密） ············································································  146 

 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第三十五條 替代方案之提出 ············································································  147 

一、機關允許廠商於截止投標期限前提出替代方案 ·····································  147 

二、機關允許廠商於得標後提出替代方案 ·····················································  149 

第三十六條 投標廠商資格之限制 ····································································  150 

一、投標廠商資格之規定 ················································································  151 

二、分包廠商資格之替代 ················································································  157 

三、分包廠商或協助投標廠商資格之限制 ·····················································  157 

第三十七條 不當限制競爭之禁止 ····································································  157 

一、廠商資格不當限制之禁止 ········································································  158 

二、以銀行及保險公司之保證代替廠商資格 ·················································  159 

第三十八條 政黨及其關係企業投標之禁止 ·····················································  159 

一、政黨及其關係企業投標之禁止 ································································  159 

二、關係企業 ···································································································  161 

第三十九條 委託專案管理 ················································································  161 

第四十條 委託機關代辦採購 ············································································  162 

一、委託機關代辦 ···························································································  163 

二、招標機關及上級機關之認定 ····································································  164 

第四十一條 招標文件之釋疑 ············································································  165 

一、廠商請求釋疑及釋疑期限 ········································································  166 

二、機關答覆 ···································································································  166 

第四十二條 分段開標 ·······················································································  167 

第四十三條 內國優先措施之採用 ····································································  168 

一、補償交易 ···································································································  169 

二、以外國廠商得標標價優先決標予國內廠商 ·············································  169 

第四十四條 國內廠商優先決標 ········································································  170 

一、以高於外國廠商得標價格優先決標予國內廠商 ·····································  170 

二、前提要件 ···································································································  171 

三、本條與本法第四十三條之適用關係 ························································  171 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第三章 決 標 

第四十五條 開標 ·······························································································  173 

一、公開開標原則及例外 ················································································  173 

二、開標之定義 ·······························································································  174 

第四十六條 底價 ·······························································································  174 

一、底價之訂定 ·······························································································  175 

二、訂定底價之時機 ·······················································································  176 

第四十七條 得不訂底價之情形 ········································································  177 

一、公告金額得不訂底價之情形 ····································································  178 

二、小額採購 ···································································································  178 

第四十八條 決標 ·······························································································  179 

一、開標（三家以上合格廠商投標） ····························································  179 

二、流標（未滿三家合格廠商投標） ····························································  182 

第四十九條 未達公告金額採購之報價 ····························································  183 

一、公開取得三家以上廠商報價 ····································································  183 

二、不受三家廠商限制之情形 ········································································  185 

三、等標期 ·······································································································  185 

第五十條 個別廠商投標不予接受之情形及處理 ·············································  186 

一、不予開標決標之情形 ················································································  187 

二、決標後之撤銷決標、終止契約或解除契約 ·············································  190 

三、廢 標 ·······································································································  192 

第五十一條 投標文件之審查 ············································································  192 

一、投標文件之審查及疑義之通知 ································································  193 

二、命廠商提出說明及補正 ············································································  193 

三、審查結果之通知 ·······················································································  194 

第五十二條 決標原則 ·······················································································  194 

一、最低標決標 ·······························································································  195 

二、最有利標決標 ···························································································  197 

三、複數決標 ···································································································  198 

四、決標紀錄 ···································································································  202 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第五十三條 最低標價超過底價之處理 ····························································  203 

一、比減價格 ···································································································  203 

二、超底價決標 ·······························································································  205 

三、採行協商措施 ···························································································  206 

四、廢 標 ·······································································································  206 

第五十四條 最低標價逾建議金額或預算金額之處理 ·····································  206 

一、比減價格 ···································································································  207 

二、採行協商措施 ···························································································  207 

三、廢 標 ·······································································································  207 

第五十五條 協商措施之採行 ············································································  207 

第五十六條 最有利標 ·······················································································  208 

一、適用條件 ···································································································  209 

二、招標文件應記載事項 ················································································  209 

三、最有利標之評選 ·······················································································  212 

四、評選結果之公開 ·······················································································  213 

第五十七條 協商原則 ·······················································································  213 

一、協商措施 ···································································································  214 

二、協商原則 ···································································································  214 

三、機關辦理協商程序應注意事項 ································································  215 

第五十八條 標價偏低之處理 ············································································  217 

一、標價偏低之認定 ·······················································································  217 

二、處理方式 ···································································································  218 

三、招標文件之規範 ·······················································································  221 

四、案例介紹 ···································································································  222 

第五十九條 採購契約價款 ················································································  223 

一、採購契約價款之限制 ················································································  224 

二、不當利益之禁止 ·······················································································  225 

三、違反之效果 ·······························································································  225 

四、公開招標之準用 ·······················································································  226 

第六十條 未依通知辦理之效果 ········································································  226 

一、視同放棄 ···································································································  226 

二、決標及押標金之返還 ················································································  227 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第六十一條 決標結果之公開 ············································································  227 

一、決標結果之公告及通知 ············································································  227 

二、通知事項 ···································································································  229 

第六十二條 決標資料之彙送 ············································································  229 

第四章 履約管理 

第六十三條 採購契約要項 ················································································  231 

一、採購契約要項 ···························································································  231 

二、廠商規劃設計錯誤、監造不實或管理不善之責任 ·································  233 

第六十四條 政策變更之終止或解除契約 ·························································  233 

第六十五條 轉包之禁止 ····················································································  234 

第六十六條 違法轉包之責任 ············································································  237 

一、得標廠商違反轉包規定之責任 ································································  237 

二、得標廠商與轉包（再轉包廠商）連帶負履行責任 ·································  238 

第六十七條 分 包 ···························································································  238 

一、分 包 ·······································································································  239 

二、權利質權 ···································································································  240 

第六十八條 權利質權之標的 ············································································  243 

第六十九條 履約爭議之調解（刪除） ····························································  244 

第七十條 履約過程中之查驗 ············································································  244 

一、工程採購之查驗 ·······················································································  244 

二、工程施工品質及進度等事宜之查核 ························································  245 

三、財物或勞務採購之查驗 ············································································  246 

第五章 驗 收 

第七十一條 驗收之辦理 ····················································································  249 

一、立法目的 ···································································································  249 

二、限期驗收 ···································································································  249 

三、書面驗收 ···································································································  250 

四、驗收之人員及方式 ····················································································  251 

五、勞務採購之準用 ·······················································································  253 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第七十二條 驗收原則 ·······················································································  254 

一、驗收紀錄 ···································································································  254 

二、未通過驗收之處置 ····················································································  255 

三、隱蔽部分之驗收 ·······················································································  256 

四、未驗收先使用 ···························································································  257 

第七十三條 驗收證明 ·······················································································  258 

第七十三條之一 工程採購之付款及審核 ·························································  259 

第六章 爭議處理 

第七十四條 申訴 ·······························································································  261 

一、訂約前之爭議（得提起異議申訴之事由） ·············································  261 

二、訂約後之爭議（非得提起異議申訴之事由） ·········································  262 

第七十五條 異議 ·······························································································  263 

一、得提出異議之事項 ····················································································  263 

二、提出異議之時限 ·······················································································  264 

三、遲誤時限之效果（採購機關得不予受理） ·············································  265 

四、提出異議之程式 ·······················································································  266 

五、異議不合程式時之效果 ············································································  266 

六、受理異議之機關 ·······················································································  266 

七、異議之處理 ·······························································································  266 

第七十六條 不服異議結果之申訴 ····································································  267 

一、得提起申訴之事項 ····················································································  268 

二、提起申訴之期限 ·······················································································  269 

三、受理申訴之單位 ·······················································································  269 

第七十七條 申訴書應記載事項 ········································································  270 

第七十八條 申訴程序 ·······················································································  271 

一、招標機關之答辯 ·······················································································  271 

二、審議期限 ···································································································  271 

三、書面通知方式 ···························································································  272 

第七十九條 申訴不合法 ····················································································  272 

一、申訴審查之順序 ·······················································································  272 

二、申訴事件之形式審查 ················································································  272 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第八十條 申訴之審議暨費用之收取 ································································  273 

一、申訴事件之實體審查程序 ········································································  273 

二、申訴費用 ···································································································  274 

第八十一條 申訴之撤回 ····················································································  275 

第八十二條 審議判斷之作成 ············································································  275 

一、審議判斷書之作成及送達 ········································································  276 

二、採購程序之暫停 ·······················································································  276 

第八十三條 審議判斷之效力 ············································································  277 

一、對審議判斷不服之救濟 ············································································  277 

二、審議判斷書附記救濟途徑錯誤之處理 ·····················································  277 

第八十四條 機關自行撤銷、變更原處理結果 ·················································  278 

第八十五條 採購行為違反法令 ········································································  278 

一、審議判斷書之內容（指明採購行為有無違反法令） ·····························  279 

二、廠商之損害賠償請求權 ············································································  279 

第八十五條之一 履約爭議未能達成協議之處理 ·············································  280 

一、履約爭議之解決機制（調解或仲裁） ·····················································  281 

二、履約爭議之調解 ·······················································································  281 

三、履約爭議之仲裁 ·······················································································  284 

第八十五條之二 申請調解費用之收取 ····························································  287 

一、調解費用之繳納 ·······················································································  288 

二、調解費之計算 ···························································································  288 

三、調解費之減收或免收 ················································································  289 

第八十五條之三 書面調解建議 ········································································  289 

一、調解之成立 ·······························································································  290 

二、調解不成立 ·······························································································  291 

三、申訴會之書面調解建議 ············································································  291 

第八十五條之四 調整方案及異議之提出 ·························································  292 

第八十六條 採購申訴審議委員會之設置 ·························································  293 

一、申訴會之組成 ···························································································  293 

二、委員之迴避 ·······························································································  294 

三、申訴會之職掌 ···························································································  294 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



四、審議判斷之決議 ·······················································································  294 

五、主管機關對申訴會之監督 ········································································  295 

第七章 罰 則 

第八十七條 圍標之處罰 ····················································································  297 

一、處罰對象 ···································································································  297 

二、行為及行為客體 ·······················································································  297 

三、本條各項犯罪行為間之關係 ····································································  304 

第八十八條 綁標之處罰 ····················································································  305 

一、綁標之定義 ·······························································································  305 

二、構成要件 ···································································································  305 

三、修正理由 ···································································································  306 

第八十九條 洩漏採購秘密之處罰 ····································································  306 

一、規範目的 ···································································································  306 

二、構成要件 ···································································································  307 

第九十條 妨害採購之處罰 ················································································  307 

一、處罰對象 ···································································································  308 

二、行為客體 ···································································································  308 

三、特別主觀構成要件 ····················································································  308 

四、加重結果犯 ·······························································································  308 

五、未遂犯 ·······································································································  308 

第九十一條 強制採購人員洩密之處罰 ····························································  308 

一、規範目的 ···································································································  309 

二、特別主觀構成要件 ····················································································  309 

三、其他構成要件 ···························································································  309 

第九十二條 法人之處罰 ····················································································  309 

一、刑法之處罰對象係自然人 ········································································  310 

二、允許處罰廠商之例外規定 ········································································  310 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第八章 附 則 

第九十三條 共同供應契約 ················································································  311 

一、共同供應契約之定義 ················································································  311 

二、訂約機關之採購程序 ················································································  312 

三、適用機關利用本契約之採購程序 ····························································  312 

四、訂約機關之減價請求權 ············································································  313 

五、訂約機關之特殊契約終止權 ····································································  313 

六、適用機關之採購期間 ················································································  313 

七、不良廠商之認定程序 ················································································  313 

第九十三條之一 電子化採購 ············································································  314 

一、電子資料之傳輸 ·······················································································  314 

二、電子化採購程序 ·······················································································  314 

三、電子付款 ···································································································  315 

第九十四條 評選委員會之設置 ········································································  315 

一、評選委員會之成立與解散 ········································································  316 

二、評選委員會成立之目的（職掌） ····························································  316 

三、評選委員會之組成 ····················································································  317 

四、評選委員之辭任或解聘 ············································································  318 

五、評選之程序 ·······························································································  319 

六、評選結果之通知及說明 ············································································  320 

七、評選委員之不同意見 ················································································  320 

第九十五條 專業採購人員 ················································································  320 

第九十六條 環保產品優先採購 ········································································  321 

一、名詞解釋 ···································································································  321 

二、下列採購不適用本條之規定 ····································································  322 

三、適用之產品 ·······························································································  322 

四、適用本條優惠措施之辦法 ········································································  322 

五、優惠比率之決定 ·······················································································  323 

六、決 標 ·······································································································  323 

七、履約管理 ···································································································  324 

八、其他事項 ···································································································  325 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第九十七條 扶助中小企業 ················································································  326 

一、中小企業之定義 ·······················································································  326 

二、扶助中小企業之原則 ················································································  327 

三、中小企業承包或分包目標金額比率之訂定 ·············································  327 

四、中小企業承包或分包金額之彙報 ····························································  327 

第九十八條 身心障礙者及原住民之僱用 ·························································  328 

一、名詞解釋 ···································································································  328 

二、人數計算標準 ···························································································  330 

三、未達標準之結果──繳納代金 ································································  333 

四、限制由具原住民資格者參與投標之適法性 ·············································  334 

五、其他事項 ···································································································  335 

第九十九條 甄選投資廠商程序之適用 ····························································  335 

一、開放廠商投資興建、營運 ········································································  335 

二、甄選投資廠商之程序 ················································································  336 

三、特殊決標方式 ···························································································  339 

第一百條 採購之查核與堪用財物之無償讓與 ·················································  340 

一、立法目的 ···································································································  340 

二、無償讓與程序 ···························································································  341 

第一百零一條 不良廠商 ····················································································  342 

一、建立不良廠商名單之目的 ········································································  342 

二、不良廠商之通知 ·······················································································  343 

三、列名不良廠商之事由 ················································································  343 

四、履約連帶保證責任廠商之責任 ································································  349 

五、不得任意擅加限制及從新從優原則 ························································  349 

六、不良廠商通知之性質及時效 ····································································  350 

第一百零二條 不良廠商通知之異議 ································································  352 

一、異議、申訴之流程 ····················································································  352 

二、特殊規定 ···································································································  352 

第一百零三條 不良廠商投標之限制 ································································  353 

一、不良廠商參加投標之限制 ········································································  353 

二、例外情形 ···································································································  354 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第一百零四條 軍事機關之採購 ········································································  355 

一、名詞解釋 ···································································································  356 

二、規範目的 ···································································································  357 

三、有關戰爭之採購 ·······················································································  357 

四、機密之採購 ·······························································································  358 

五、時效緊急之採購 ·······················································································  358 

第一百零五條 緊急採購及其他特別採購 ·························································  358 

一、立法意旨 ···································································································  359 

二、不適用本法招標決標規定之情形 ····························································  359 

三、注意事項 ···································································································  363 

第一百零六條 國外採購 ····················································································  364 

一、立法理由 ···································································································  364 

二、特殊公告方式 ···························································································  365 

三、資料定期彙送 ···························································································  366 

第一百零七條 文件之保存 ················································································  366 

一、採購文件之定義 ·······················································································  366 

二、保存場所 ···································································································  366 

第一百零八條 採購稽核小組 ············································································  367 

一、採購稽核小組之成立 ················································································  367 

二、業 務 ·······································································································  369 

第一百零九條 審計機關之稽察 ········································································  371 

第一百十條 機關訴訟 ·······················································································  371 

第一百十一條 巨額或重大採購之效益評估 ·····················································  372 

第一百十二條 採購倫理準則之制定 ································································  374 

一、適用對象 ···································································································  374 

二、採購人員行為準則 ····················································································  375 

三、採購人員不得為之行為 ············································································  375 

四、得接受之招待及饋贈 ················································································  376 

五、不當情事之處置 ·······················································································  376 

第一百十三條 施行細則之制定 ········································································  377 

第一百十四條 施行日 ·······················································································  377 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



附 錄 
政府採購法施行細則 ··········································································································  383 
中央機關未達公告金額採購監辦辦法 ··············································································  398 
外國廠商參與非條約協定採購處理辦法 ··········································································  399 
機關委託專業服務廠商評選及計費辦法 ··········································································  400 
機關委託技術服務廠商評選及計費辦法 ··········································································  403 
機關委託資訊服務廠商評選及計費辦法 ··········································································  418 
機關辦理設計競賽廠商評選及計費辦法 ··········································································  423 
機關指定地區採購房地產作業辦法 ··················································································  426 
機關委託研究發展作業辦法 ······························································································  429 
機關邀請或委託文化藝術專業人士機構團體表演或參與文藝活動作業辦法 ·············  430 
中央機關未達公告金額採購招標辦法 ··············································································  432 
統包實施辦法 ······················································································································  433 
共同投標辦法 ······················································································································  435 
政府採購公告及公報發行辦法 ··························································································  437 
招標期限標準 ······················································································································  442 
押標金保證金暨其他擔保作業辦法 ··················································································  444 
替代方案實施辦法 ··············································································································  451 
投標廠商資格與特殊或巨額採購認定標準 ······································································  453 
國內廠商標價優惠實施辦法 ······························································································  457 
最有利標評選辦法 ··············································································································  459 
中央機關小額採購 ··············································································································  463 
採購契約要項 ······················································································································  464 
工程施工查核小組組織準則 ······························································································  474 
工程施工查核小組作業辦法 ······························································································  476 
採購申訴審議收費辦法 ······································································································  479 
採購申訴審議規則 ··············································································································  480 
採購履約爭議調解規則 ······································································································  483 
採購履約爭議調解收費辦法 ······························································································  486 
採購申訴審議委員會組織準則 ··························································································  488 
共同供應契約實施辦法 ······································································································  490 
採購評選委員會組織準則 ··································································································  492 
採購評選委員會審議規則 ··································································································  494 
採購專業人員資格考試訓練發證及管理辦法 ··································································  497 
機關優先採購環境保護產品辦法 ······················································································  500 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



扶助中小企業參與政府採購辦法 ······················································································  503 
機關堪用財物無償讓與辦法 ······························································································  504 
特殊軍事採購適用範圍及處理辦法 ··················································································  505 
特別採購招標決標處理辦法 ······························································································  507 
採購稽核小組組織準則 ······································································································  509 
採購稽核小組作業規則 ······································································································  511 
採購人員倫理準則 ··············································································································  513 
機關主會計及有關單位會同監辦採購辦法 ······································································  515 
電子採購作業辦法 ··············································································································  517 
優先採購身心障礙福利機構團體或庇護工場生產物品及服務辦法 ·····························  520 
工程採購契約範本 ··············································································································  523 
財物採購契約範本 ··············································································································  560 
勞務採購契約範本 ··············································································································  579 
政府採購法規定須報上級機關核准核定同意備查事項上級機關權責一覽表 ·············  597 
採購契約變更或加減價核准監辦備查規定一覽表··························································  598 
機關利用共同供應契約辦理採購監辦規定一覽表··························································  601 
政府採購法第二十六條執行注意事項 ··············································································  603 
依政府採購法第五十八條處理總標價低於底價百分之八十案件之執行程序 ·············  605 
機關辦理採購之廠商家數規定一覽表 ··············································································  607 
公共工程招標文件公開閱覽制度實施要點 ······································································  608 
政府採購法第22條第1項各款執行錯誤態樣 ····································································  610 
機關辦理公告金額十分之一（新臺幣10萬元）以下採購常見誤解或錯誤態樣 ·········  614 
政府採購法第101條執行注意事項 ····················································································  616 
選擇性招標錯誤行為態樣 ··································································································  620 
工程價格資料庫作業辦法 ··································································································  622 
 
 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



1 

第一章 總 則 

第一條 （立法宗旨） 
為建立政府採購制度，依公平、公開之採購程序，提升採購效率與功

能，確保採購品質，爰制定本法。 

說 明 
由於政府採購係屬私經濟行為，而非行政行為，並無行政程序法等

相關行政法規的適用，但政府的採購行為因涉及相當大的經濟利益，且

具有相當的公益性質，亦與一般的私經濟行為僅涉及私人利益者有別，

故有訂定專法予以規範的必要。 
本條旨在揭櫫政府採購法（以下稱本法）的立法宗旨，為建立政府

採購制度，依公平、公開之採購程序，提升採購效率與功能，並確保採

購品質。 

第二條 （採購之定義） 
本法所稱採購，指工程之定作、財物之買受、定製、承租及勞務之委

任或僱傭等。 

相關規定 
本法第七條。 
本法施行細則第四條。 

說 明 
按政府採購法所稱的「採購」，並不僅限於一般社會觀念上的「採

買」的財物買受行為，其範圍包括「工程的定作」、「財物的買受、定

製及承租」以及「勞務的委任或僱傭」等政府機關行為。但有關於「財

物的變賣及出租（借）」等政府收入行為，目前已有國有財產法及各地
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2 政府採購法解讀──逐條釋義 

方政府相關法令的規範，故不列入本法適用的範圍
1
。機關於辦理該等招

標案件，其招標文件內容固得參考本法相關規定，惟應注意不得引用本

法有關救濟與不良廠商處分的規定，俾免爭議
2
。 

依照本條的規定，採購行為有下列幾種： 

一、工程之定作 

如政府機關興建辦公大樓、興辦各類公共工程（如捷運、高速鐵

路、防洪排水設施等），即是採購法中所稱的「工程定作」行為（有關

「工程」的定義，詳見本書第七條的說明）。 
而所謂「工程之定作」並非專指以民法第四百九十條的「承攬契

約」作為採購方式。本法並無意限制採購工程的契約類型，反而係以較

開放式的立法，使本法能因應工商社會多元的契約形態，並使採購機關

能夠依據實際上的需要與廠商訂立採購契約，而不受契約形式的拘束，

以達到更有效率的採購。因此，在訂定採購契約時，應視採購機關對於

採購內容的需要，作合於採購目的且合理的約定，而不應侷限於既有的

契約類型。 

二、財物之買受、定製、承租 

例如：政府機關購買土地、影印機或電腦等設備、定製辦公桌椅、

租用辦公大樓的行為，即屬於本法所稱之財物買受、定製及承租（關於

「財物」的定義，請參閱本書第七條的說明）。 
過去「稽察條例」僅規範財物「購置、定製財物」行為，而未對財

物的承租行為有所規定，使得各機關租用財物並無一定規範可資遵循。

                                                        
1
 經建會政府採購專案小組85年4月16日第14次委員會議決議：「公有財變賣、出

租（借）之作業方式，在國有財產法、國有財產法施行細則及省市財產管理規則

等相關規範中已有規定，應無另行訂定法律規範之必要。現行稽察條例有關變賣

財物之作業規定，日後若經立法院刪除，前述國有財產法等相關規範仍須就規範

不足部分予以增訂。」 
另行政院公共工程委員會88年6月17日(88)工程企字第8807994號函亦同此見解。 

2
 參見行政院公共工程委員會95年8月29日(95)工程企字第09500331240號函。 
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第一章 總 則 3 

3 

然財物的租用行為既亦屬於政府消費行為之一，且其性質亦與一般財物

的買受、定製行為並無太大不同，似無將之排除於採購法適用範圍之外

的理由。因此，為因應多樣的政府採購行為，並考量限制採購機關僅能

以買賣的方式完成採購，將使政府的採購行為受到契約類型上的限制，

進而造成政府採購效能的低落，是故，本法在制定時，已明文將財物承

租行為包含在採購法的適用範圍之內，以資規範。 
至於公有財產的變賣、出租部分，目前已有國有財產法、國有財產

法施行細則及各地方政府相關法令加以規範，並不適用本法的規定。因

此，在縣政府提供房舍及設備供公立學校內的員生消費合作社經營使用

的情形，縣政府應依財產管理相關法令規定辦理，而不受本法的規範
3
。 

另外，在機關將公有財產委託廠商經營管理的情況，既非財物的買

受、定製或承租，也非變賣行為，此時機關是否應適用本法的規定辦

理，應視具體個案情況而定： 
在機關將公務用財產單純出借（出租）的情形，非屬本法規範範

圍。 
機關將其管理的公有財產委託廠商營運管理，則屬於勞務採購，

適用本法勞務採購的規定辦理。 
若為依本法第九十九條規定，機關辦理政府規劃或核准之交通、

能源、環保、旅遊等建設，經目的事業主管機關核准開放廠商投資興

建、營運者，其甄選投資廠商的程序，除其他法律另有規定者外，適用

本法的規定。 

三、勞務之委任或僱傭 

所謂「勞務」，依照本法第七條的規定，包括專業服務、技術服

務、資訊服務、研究發展、營運管理、維修、訓練、勞力及其他經主管

機關認定之勞務（請參閱本書第七條的說明）。以下採購的性質： 
委託律師、醫師、會計師、建築師、土木結構技師等專門職業人

員為專業服務，均屬於勞務的委任。 

                                                        
3
 參見行政院公共工程委員會88年8月30日(88)工程企字第8812537號函。 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



4 政府採購法解讀──逐條釋義 

本法第四條所規定機關委託法人或團體代辦採購，及第三十九條

第一項規定機關所規定的委託專案管理，實際上都是一種勞務的採購行

為。因此，機關為興建辦公大樓而辦理招標邀請建築師代為設計規劃，

並約定由建築師代為辦理建商的招標及契約文件的擬定，其性質上即屬

於勞務之委任。又如司法機關委託電腦廠商代為設計判決書狀程式而舉

辦招標，亦屬於勞務委任性質的採購。 
機關將其管理的公有財產委託廠商營運管理，須由機關支付對價

或由接受服務之第三人支付對價予廠商者，除係依法令辦理出租、放租

或放領，或適用促進民間參與公共建設法（以下稱促參法），或依其他

法律開放廠商投資興建、營運交通、能源、環保、旅遊等建設者外，均

屬勞務採購，應依本法勞務採購的規定辦理
4
。又在機關公有財產開放

廠商投資興建、營運，而不適用促參法或非依其他法律開放廠商投資興

建、營運交通、能源、環保、旅遊等建設之情形，其甄選投資廠商的程

序，依本法第九十九條之規定，適用本法
5
。 

機關委託員工消費合作社辦理報名簡章、申請書及標誌等出售，

係屬勞務之委任，在本條規定範圍內，應依本法規定辦理。機關並應注

意依本法第六條規定意旨，不得有圖利員工消費合作社之差別待遇，雙

                                                        
4
 參見行政院公共工程委員會95年8月29日(95)工程企字第09500331240號函。 

5
 機關依政府採購法辦理公有財產委外經營使用之適用原則（公共工程委員會92年

2月7日(92)工程企字第09200050450號函）： 
一 各機關經管之公有財產委託廠商營運管理、提供廠商使用或開放廠商投資興

建、營運（以下簡稱委外經營使用），應先查明確實符合國有財產法、地方

公產管理法令及其他相關法令規定。 
二 機關公有財產委外經營使用，須由機關支付對價或由接受服務之第三人支付

對價予廠商者，除下列各款情形外，適用政府採購法（以下簡稱採購法）： 
依法令辦理出租、放租或放領者。 
適用促進民間參與公共建設法（以下簡稱促參法）者。 
依其他法律開放廠商投資興建、營運交通、能源、環保、旅遊等建設者。 

三 符合促參法第三條第一項所稱公共建設，並依同法第八條第一項第五款委託

民間營運者，適用促參法規定辦理。 
四 機關公有財產開放廠商投資興建、營運而無第二點第二款、第三款情形者，

其甄選投資廠商之程序，依採購法第九十九條之規定，適用採購法。 

購書請至：http://www.angle.com.tw/Book.asp?BKID=10470



第一章 總 則 5 

5 

方所訂契約並應以維護公共利益及公平合理為原則，屬於機關所得者並

應依規定繳庫，以維公庫權益
6
。 

機關採行一般民間合建分屋模式，由機關提供土地，廠商提供資

金，依分配比值分屋之方式辦理乙案，係以提供土地供興建作為所分得

房屋之對價，應適用本法
7
。若投資開發不動產以提供土地方式與公民營

機構合作興建房屋作商品銷售之合建模式，由得標廠商全數承買機關分

得之房地，即形同出售，不適用本法。 
機關委託廠商拖吊並處理廢棄車者，廠商雖付款予機關，仍不影

響其存有拖吊費、處理費之對價本質，故應適用本法。至於招標標的如

為「變賣廢棄車」，並由廠商自行前往拖吊者，則不適用本法
8
。 

機關員工伙食餐廳作業委託廠商經營，屬勞務採購，適用本法之

規定
9
。 
機關以廣告互惠方式委託廠商印製文宣手冊，雖未動支機關經

費，惟實係以機關原可收取的廠商權利金及廣告收入抵付，二者之間確

存有「對價關係」，應依本法第十八條至第二十三條規定之方式辦理招

標
10

。 
中國輸出入銀行為國內出口廠商代辦徵信，洽詢國外知名可靠的

徵信所提供徵信報告，係委託專業服務，屬於勞務採購
11

。 
有價證券的買受，其性質究竟為財物採購，抑或為勞務採購，及

是否適用本法規定的疑義，目前依主管機關的見解認為，如果由機關以

金融證券服務消費者的身分委託金融證券為服務的提供，委託原則上認

定為「勞務採購」，適用本法的規定。但有因性質特殊，不宜認定為勞

務採購的情形，將由主管機關洽相關機關及金融證券業者再行確認。至

                                                        
6
 參見行政院公共工程委員會於89年7月5日(89)工程企字第89017826號及行政院主

計處90年6月13月台(90)處忠字第05204號函。 
7
 參見行政院公共工程委員會89年6月14日(89)工程企字第89016510號函。 

8
 參見行政院公共工程委員會89年5月9日(89)工程企字第89011433號函。 

9
 參見行政院公共工程委員會88年7月13月(88)工程企字第8809909號函。 

10
 參見行政院公共工程委員會89年3月17日(89)工程企字第89006414號函。 

11
 參見行政院公共工程委員會88年8月30日(88)工程企字第8813276號函。 
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6 政府採購法解讀──逐條釋義 

於金融證券服務提供者於金融證券市場的買入行為，係依銀行法、證券

交易法等法令辦理，不適用本法
12

。 
洽訂會議或活動場所及膳宿事務屬於財物的承租及勞務的採購，

應適用本法相關規定辦理。 
機關出資製作表演藝術節目，屬勞務採購

13
。 

機關為外交或投資等事件，其委託中間人辦理相關事項，而有給

付報酬或具對價關係者，除行政程序法第十六條所定依法規將其權限之

一部分委託辦理者外，屬本條所稱採購，適用本法之規定
14

。 
法官或檢察官基於業務裁量權之行使，指定特定機構辦理尿液檢

驗，如係屬依刑事訴訟法第二百零八條第一項所為之鑑定事項，並依第

二百零九條給付費用者，與本條所稱採購有別，不適用本法
15

。 
機關依公證法規定選任民間公證人辦理公證事務，並依規定支付

公證費用，非屬本條所稱勞務採購，不適用本法
16

。 
又政府機關僱用公務員或其他臨時服務人員，如係依人事法規

（如公務人員任用法）辦理者，並不適用本法；如非依人事法規辦理，

原則上固屬本法規範的勞務僱傭，應依本法相關規定辦理
17

，但機關

非以人事經費僱用自然人為非正式編制臨時人員，其比照人事法規進用

程序辦理，且訂有管理、考核規定者，基於人事法規已有一套符合公

平、公開、公正之進用程序，得不適用本法規定辦理
18

。 
縣文化中心辦理各項藝文活動及出版事務，其有支付費用予廠商

（含自然人）者，則皆屬勞務採購，適用政府採購法之規定。有關支付

                                                        
12

 參見行政院公共工程委員會88年7月8日(88)工程企字第8809535號函。 
13

 參見行政院公共工程委員會88年9月2日(88)工程企字第8812904號函。 
14

 參見行政院公共工程委員會97年5月23日(97)工程企字第09700215130號函。 
15

 參見行政院公共工程委員會99年7月13日(99)工程企字第09900272560號函。 
16

 參見行政院公共工程委員會96年10月5日(96)工程企字第09600403120號函。 
17

 參見行政院公共工程委員會88年8月9日(88)工程企字第8811260號函。 
18

 參見行政院公共工程委員會95年7月5日 (95)工程企字第09500243340號及第

 09500243810號函。 
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第一章 總 則 7 

7 

各項相關費用，中央或各級政府已訂有相關支給標準者，依其標準給

付
19

。 
政府機關委託交通公司接送值夜班人員返家之交通服務工作，屬

勞務採購，應適用本法的規定，不能因服務費用收入均歸駕駛人所有而

免除適用本法
20

。 
另外在機關的財務管理（如存款、簽發信用狀等……）涉及金

融、保險相關業務時，是否屬於政府採購法第二條所稱「勞務之委任」

及本法第七條第三項所列「專業服務」的適用範圍，主管機關亦已作出

相關函釋： 
有關公營事業機構所需各類金融服務及保險態樣處理原則如下： 
資金借貸屬「借貸關係」，期滿即須償還，本質上並非政府採購

的財物買受、定製、承租或勞務之委任或僱傭等行為，不適用本法。 
存款屬獲取收益的行為，與本法所規範的支出行為不同，不適用

本法。 
財務調度、開發信用狀、買賣或發行債券、匯兌、賺取利差、投

資金融商品、申購基金，屬機關就資金供需所為的理財行為，不適用本

法。 
委託金融機構代收款、辦理薪資轉帳，其有支付手續費者，適用

本法。如委託金融機構代收款服務，並以儲存天期之利息抵充手續費

者，仍有本法之適用
21

。 
選擇金融機構聯合發行簽帳卡或認同卡，其有支付費用者，適用

本法。 
選擇承辦公營事業民營化的證券承銷商，有支付費用者，適用本

法。 
機關就委託金融機構代收款、選擇金融機構聯合發行簽帳卡或認同

卡等屬於金融專業服務，如有支付費用，依照上開原則，應適用本法，

                                                        
19

 參見行政院公共工程委員會88年7月31日(88)工程企字第8810829號函。 
20

 參見行政院公共工程委員會88年11月11日(88)工程企字第8817231號函。 
21

 參見行政院公共工程委員會88年9月14日(88)工程企字第8812475號函。 
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8 政府採購法解讀──逐條釋義 

金額在公告金額以上者，機關得視案件的性質，依本法第十八條至第二

十二條的規定，擇適當的招標方式辦理，並得採最有利標決標或複數決

標。如未達公告金額，得依「中央機關未達公告金額採購招標辦法」辦

理。 
在上述，至的情形，如市場交易慣例並無備具書面投標文件

時，金融機構得免依本法第三十三條第一項的規定提供書面投標文  

件
22

。 
機關選擇保險公司投保各種保險為保險專業服務，也屬於勞務委

任的一種，應視保險費用的多寡，依本法第十八條至第二十三條擇適當

的方式辦理招標
23

。另機關（如中央信託局）辦理消費性貸款業務，倘

係以機關名義與保險公司簽訂往來契約，並在契約中限定借款人僅能選

擇與機關簽有契約的保險公司投保，亦屬委託專業服務，而有本法規定

的適用
24

。 
機關於外匯市場兌換外幣，非屬採購行為，不適用本法。 
出資補助的政府機關進行計畫「補助」作業時，因「補助」非屬

「勞務委任」行為，補助對象如何選定非屬本法的適用範圍，不受本法

規範
25

。至於其補助金額達本法第四條所規定的數額比例時，受補助之

人於使用受補助款辦理採購時，仍應依本法相關規定辦理。例如：僑務

委員會補助海外各地僑團舉辦洲際性年會，有關補助對象之選定並不適

用本法。 
又在機關提供研究經費的情形，如果機關所提的研究計畫經費為委

託研究性質，則為本法所稱的「勞務採購」，應視金額及案件性質，依

本法第十八條至第二十三條規定，擇適當方式辦理招標（至於受委託者

以該等研究計畫經費辦理採購，除委託機關另有規定者外，並不適用本

                                                        
22

 參見行政院公共工程委員會88年8月4日(88)工程企字第8811716號函。 
23

 參見行政院公共工程委員會88年8月3日(88)工程企字第8810036號及88年9月6日
(88)工程企字第8813123號函。 

24
 參見行政院公共工程委員會90年5月28日(90)工程企字第90016280號函。 

25
 參見行政院公共工程委員會87年12月31日(87)工程企字第8717598號函。 
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第一章 總 則 9 
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法的規定
26

）；但研究計畫經費如果屬於補助性質，補助對象的選定即

無本法的適用；受補助法人或團體如果使用補助款辦理採購，依本法第

四條的規定，補助金額占採購金額半數以上，且補助金額在公告金額以

上者，即應適用本法之規定，並應受補助機關的監督
27

。 
衛生福利部所屬醫療機構與台灣血液基金會各捐血中心簽訂供血

合約並依該部核准之標準支付材料工本費，如該供血合約屬附有負擔之

贈與契約（最高行政法院101年度判字第861號判決參照），其性質非屬

本條所稱「採購」，不適用採購法；又衛生福利部所屬醫療機構依該部

核定之「醫療財團法人台灣血液基金會輸血感染愛滋病毒、B型肝炎、C
型肝炎、道義救濟金管理要點」支付「1%輸血感染愛滋病毒道義救濟

金」，如該「道義救濟金」屬捐贈，其性質與本條所稱「採購」有別，

不適用採購法
28

。 
至於個案是否適用採購法，如有疑義，應依採購法第2條（採購行

為）、第3條（採購主體）、第7條（採購標的）及本法施行細則第6條

（採購金額）之規定，並綜觀契約全文，以為認定
29

。 

第三條 （採購主體） 
政府機關、公立學校、公營事業（以下簡稱機關）辦理採購，依本法

之規定；本法未規定者，適用其他法律之規定。 

相關規定 
審計法第四十七條。 

說 明 
依照本條的規定，本法所規範的採購主體包括「政府機關」、「公

                                                        
26

 參見行政院公共工程委員會88年6月2日(88)工程企字第8807228號函。 
27

 參見行政院公共工程委員會88年8月16日(88)工程企字第8811771號函。 
28

 參見行政院公共工程委員會105年1月29日工程企字第10400401860號函。 
29

 參見行政院公共工程委員會103年12月11日工程企字第10300430780號函。 
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10 政府採購法解讀──逐條釋義 

立學校」，以及「公營事業」。 

一、政府機關 

這裡所稱的「政府機關」，包括中央及地方政府機關，如行政院及

其所屬各部會機關、地方自治團體（直轄市、縣（市）政府及其所屬單

位）等
30

。且不限於行政機關，立法院、司法院、考試院及監察院及所

屬機關也均包括在內。 
應注意者為，農田水利會、農會及漁會均非本法所稱機關，其以自

有財源辦理工程、財物及勞務採購，不適用本法的規定，惟其目的事業

主管機關可另訂相關作業規範；但農田水利會如果接受機關補助（包括

獎助、捐助或以其他類似方式動支機關經費）或委託辦理採購，則適用

本法第四條及第五條的規定
31

。另政府機關與民間企業合作投資，依契

約設立的公司，亦非本法所稱的機關，不適用本法的規定。例如：台中

縣台中航太工業區開發工作委員會係台中縣政府與民營企業台灣土地開

發信託投資公司依契約而成立，故其動支該公司經費購置公務所需之設

備，並不適用本法的規定
32

；高雄進出港聯合服務中心係由政府機關與

民間團體（高雄區漁會、魷魚公會等）共同組成，並非政府機關
33

。 
至於在「行政委託」（即行政機關委託私人或團體從事公權力行

為，例如：行政機關委託私人從事違規車輛拖吊、商品檢驗局委託私人

為商品檢驗等行為）的情形，受委託行使公權力的私人或團體是否也屬

於政府機關的行為而有本法的適用？ 
就理論上而言，行政受託人雖然是私人或私法人，但其所行使的仍

是公權力，似乎也應該認為是廣義的行政機關，如此才能避免行政「避

                                                        
30

 依「政府採購法」（以下簡稱本法）第三條規定，機關辦理採購，依本法之規

定。直轄市、縣（市）政府均為本法所稱之機關，其遴選訓練機構辦理職業訓練

屬勞務採購，適用本法之規定（行政院公共工程委員會88年7月7日(88)工程企字

第8809204號函）。 
31

 參見行政院公共工程委員會88年9月1日(88)工程企字第8813028號及88年8月24日
(88)工程企字第8812604號函。 

32
 參見行政院公共工程委員會88年8月17日(88)工程企字第8811698號函。 

33
 參見行政院公共工程委員會88年9月6日(88)工程企字第8813225號函。 
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