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Toobin, J.,, The Nine, Inside the Secret World of the Supreme Court, Doubleday
(2007). “It is emphatically the province and duty of the Judicial Department to say
what the law is”, United States Supreme Court, Marbury v. Madison (1803) -
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3 Memorandum & Order Re: Motions for Summary Judgment, Case 3:04-cv-04675-

MHP, Document 331, Filed 04/19/2007, United States District Court, Northern
Digtrict of California. “First, the court must determine the meaning of the language
of the claims, a question of law.” Markman v Westview Instruments, Inc., 517 U.S,
370, 384 (1996). Second, the finder of fact must compare the construed claims to the
accused product to determine if each element is present, either literally or under the
doctrine of equivalents. Irdeto Access, Inc. v Echostart Satellite Corp., 383 F.3d
1295, 1299 (Fed. Cir. 2004). ¥ # #% #| = Special Master &, Magistrate -

“The Patent Act precludes the patenting of any invention that was known or used by
others in this country, or patented or described in a printed publication in this or a
foreign country before the date of its invention.” 35 U.S.C. § 102(a); Amgen, Inc. v
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Hoechst Marion Roussdl, Inc.,314 S.3d 1313, 1352 (Fed. Cir. 2003).

“A paent claim is invalid if the patented invention is described in a printed
publication ... more than one year prior to the date of the application for patent in the
United States.” 35 U.S.C. § 102(a).

Schering Corp v Geneva Pharm., Inc., 339 F.3d 1373, 1377 (Fed. Cir. 2003).
SmithKline Beecham Corp v Apotex Corp., 403 F.3d 1331, 1342 (Fed. Cir. 2005).
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10 35 usc. $112, 7 1, “The specification shall contain a written description of the

invention, and of the manner and process of making and using it, in such full, clear,
concise, and exact terms as to enable any person skilled in the art ... to make and use
the same, and shall set forth the best mode " #& 1£ & #15] | contemplated by the
inventor of carrying out his invention.” 35 U.SC. §112, ¢ 2, “The specification
shall conclude with one or more claims particularly pointing out and distinctly
claiming the subject matter which the applicant regards as his invention.”



