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IJ The Challenges of the Right to Health:
A Brief Analysis
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Health is a fundamental human right because it constitutes
an indispensable and essential part of individuals’ basic

capabilities which allows individuals to pursue their
own good ends of the life as a free and equal member of
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REEREA | SUbAR ¥ EZ (cultural absolutism ) REEEEAT X (underlying
determinants of health) - {#E A# (right to health) ~ #FE<
ERERZE (social determinants of health) ~ &7t & ST ALHEF
22515 —%=R=E (CESCR General Comment No. 14)
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the society. However, challenges, including the unclear
theoretical framework and cultural absolutism, have
been raised since the right to health first appeared in the
Universal Declaration of Human Rights (UDHR). The
vague definition and the broad contents of the right to
health also have prevented it from being an enforceable and
monitorable human right. This paper briefly reviews these

challenges and tries to propose possible solutions.

E1948F A AEES (Universal Declaration of Human
Rights, UDHR ) 225" HEM » BEAECES—AE]
"ANBREX DR RS ES2BREREMBHESHR
BEKE,  ERHERAEBRBEMFBIARER &
TE1946F A FAEABEFZ (Constitution of the World Health
Organization * NEWHOEE )  1966F LBt bR E
BR/A%) (International Covenant on Economic, Social and Culture
Rights, ICESCR) 121 » HRHHBZ—IF RN EHR ALK
( Convention on the Elimination of All Forms of Discrimination
against Women, CEDAW ) Z5121& ~ REREFI/AX) ( Convention
on the Rights of the Child, CRC ) £5241& ~ B/O\EBEERER ALK
( Convention on the Rights of Persons with Disabilities, CRPD )

F251%  FRIEABRANESHRL - BEFEEEHT
AIREREARZHERS  RREBRERCSHREREARREZ
BEER - BIRRIE—SEDERABRNERNESAZ 5
7 (positive rights * RFERGB—TEHRN 2R ) <&E - ™

1 Article 25.1 of the UDHR, “Everyone has the right to a standard of
living adequate for the health of himself and of his family, including
food, clothing, housing and medical care and necessary social
services.”
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e BB E R (negative rights » JE iR B 225 2R &
ASBHEREE < THEHET) 2B (MEFEEREE
MR RE) - MEIREE TFEZZ T REEAERES
% EREERSBLRUENECRMEER - DUEERPR AR
(RSB I3 o

o HEREAGE © fEEREIRIE A RESKRE I \RE ?

Bt TREAR, cBFTHE TREREARE,
(right to health care) JB}&? * 2E BB EHHE "8
BN ERFH® - (BRLICESCRE 12 IEZ RBARE
0 REEERIE (medical service and medical attention) 4
RERIE N T 2@ 4% (environmental and industrial hygiene )
PFREAEER N R TRMERECER » GRHEAERERA
B VERE ) RS BEABRRRERSZHEEREEME
B AIBE R » MARNEBRINERRE - RRREARES
ERAEERRREAERBRAC—R BZ8EEHRE &
ERRAEEBRAPESCERERE  HEARREEREPE
TEARR, @ EEREMECHEREA (BRBURELSE

2 See, e.g., James Childress, A Right to Health Care?, 4(2) THE
JOURNAL OF MEDICINE AND PHILOSOPHY 134 (1979); Kenneth R.
Wing, The Right to Health Care in the United States, 2 ANNALS
OF HEALTH LAW 161 (1993); Dieter Giesen, A Right to Health
Care?: A Comparative Perspective, 4 HEALTH MATRIX 277 (1994);
Ruth Roemer, The Right to Health Care — Gains and Gaps, 78(3)
AMERICAN JOURNAL OF PUBLIC HEALTH 241 (1993).

3 FEE - AERERARE  TEmE > 2745 - 198742H - 48-52
B hEE  2REBRMABRARE  BFEE - 12563-44 - 2004F
128 > 5-78 ; BiEE  BRARETEE  BiRERE  BFREE -
16287 » 2009458 » 4-7H ; B2 ~ EXK  RERARCRE
EAREREE R - A BIREES 0 14858 - 200749H © 128-161H °

4 BRIGIT TOEBES, THE RIGHT TO HEALTH AS A HUMAN RIGHT IN
INTERNATIONAL LAW 19 (1999).
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AEE - FEAERESE) @ UHEBERFEXRIMHERIE
EREBBIBRTIN  HRERABCREEHBETD® -

At KEBEHEXCEANZES (Committee on
Economic, Social and Cultural Rights, CESCR ) 7£ZE 1458 =
2Z (General Comment No. 14 > FEGC-14) " {#E A
BeR2EERREEER (medical model ) / AW EEE
&3 (biomedical model) * AEELDE ALY EZ N6

(biomedical functions @ B 5884518 K EATA < £ INEE )
FRABREEARREXINERE CER MK "AERE
EARZEZE ) (underlying determinants of health © BIE#, %
MAK - BEERARE  2BRR ERREEMNLERE

5 R2E - REEHEXCENBEBRANRERAREEETE—f
meRERRRATHECBREARRE  WERN © BRRE - BREX
o PEREITHSEMENANINESE © BHHEE  RMERE -
20134128 » 216-2178H »

6 See, e.g., Sridhar Venkatapuram, Ruth Bell & Michael Marmot,
The Right to Sutures: Social Epidemiology, Human Rights, and
Social Justice, 12(2) HEALTH AND HUMAN RIGHTS 8 (2010); INSTITUTE
OF MEDICINE, FUTURE DIRECTIONS FOR THE NATIONAL HEALTHCARE
QUALITY AND DISPARITIES REPORT 44 (2010); Kumanan Rasanathan,
Johanna Norenhag & Nicole Valentine, Realizing Human Rights-
Based Approaches for Action on the Social Determinants of Health,
12(2) HEALTH AND HUMAN RIGHTS JOURNAL 51-52 (2010); Virginia A.
Lear, The Right to Health in International Human Rights Law, 1(1)
HEALTH AND HUMAN RIGHTS JOURNAL 30 (1994).

7 ECOSOC & CESCR, General Comment No. 14: Substantive Issues
Arising in the Implementation of the International Covenant on
Economic, Social and Cultural Rights — The Right to the Highest
Standard of Health, U.N. Doc. E/C.12/2000/4 (Aug. 11, 2000)
[hereinafter CESCR General Comment No. 14].

8 MEBNWHOBER S EERER "AE » OF - HEZTHER
&, (health is a state of complete physical, mental and social
wellbeing ) MIEEIEFFZHEER (not merely the absence of disease
or infirmity ) » ICESCRE 12 E1IREREARRE 2 SEHEEEH R
AIREROIBHER: - MR EMERR (social heath & I8 & B BEETHAS
ZiER) vBEME - B2IE - RS 2178 - BER o % TEE, -

TR, B TR SUERERANREZNRE  RHRETESE
BT - 289 > 20084E38 © 1735 ©
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BEE) WMABRR—EEESMEEF (inclusive right) >
EEHH LB EE (relativism ) ZEHE NG
=21 (acceptability) @ RABREBREREAREZECEE
BE" . HRFHAMAS (World Health Organization, WHO )
BN EEMGAEREZZESE (Commission of the Social
Determinants of Health, CSDH) 7 (A—RSABEREE
BB HHERCEERERRKIITEBLIEREZEAT)
( Closing the Gap in a Generation-Healthy Equity through Action
on the Social Determinants of Health ) R HJNE B2 e
JEGC-14BRERAERN R 2B » TRIERAEANESEHE
DIBEFEREERIRERE @ TEEERE / NMEE (health/
unhealthiness ) Z A FEFERE » WHREREZABELR
BRFEIRE - KBLHARELZEHEZRERE (social
determinants™ » JALIGC-147E 2R AR R PPN R E B
REARER) MARRARETEREH -

9 Paragraph 4 of the CESCR GC-14.

10 Paragraph 11 of the CESCR GC-14.

11 Paragraph 12(c) of the CESCR GC-14.

122 AR BRRE A ERERE HARKRYESER (BEVH - &
EERERE) 4 TEBERESD (power) ~ #E (opportunity) ~
BAEXEERE (values) ERE ; BAHIME » BEAETE SR
g TEBH 0 EARRFET A (social network ) Bt & X
#F (social support) @ EMFEMAXZENRETF (stressors) [5
HZYME o BERIE - WHO, CLOSING THE GAP IN A GENERATION:
HEALTH EQUITY THROUGH ACTION ON THE SOCIAL DETERMINANTS OF
HEALTH 10 (2008); Paula Braveman, Social Conditions, Health Equity,
and Health, 12(2) HEALTH AND HUMAN RIGHTS JOURNAL 35 (2010).

13 Paula Braveman & Sofia Gruskin, Health Equity and Human: What’s
the Connection?, in HUMAN RIGHTS, EQUITY AND HEALTH 10 (Debbie
Fox & Alex Scott-Samuel eds., 2004).
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