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The Determination of Medical Negligence —
A Brief Comment on the
“Medical Customs” and “Medical Level”
in a Supreme Court Judgment

EEEREAKELBAIZBRTREDTEN " BRE
M AERREE AT S LK - HHE IR DIt
RERELATRRE T RRIE ) EEREEL I T2
EEECEHAES "BEEA ) K TBERE, 22
o MDA BT plgese sk T HEME R EEEE L
TREUKEE ) FRBEEA ZREEREYE - L BRE
o EEER - AFEEERI06FE G L2275k
REAR (Hofs) 78 "B R BRI
N HATBRIE  EESREHEAZEER

*EVE R B R E R &2 A (Ph.D. Candidate, College of Law,
National Taiwan University) ; =& R EETEESXE S HER EIZ
¥ (Associate Professor, Department of Otolaryngology, National
Taiwan University Hospital )

RA#ESE 1 JESIZ% (standard of care) ~ ¥E4ELET (reasonable physician)
IBAEREE (negligence) ~ BEEKZE (medical level) ~ BEEEE
( medical customs )
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In medical malpractice suits, many courts around the
world, including those in Taiwan, used to adopt the “medical
customs” as the standard of care to judge the presence of
negligence. However, in the common law system, currently
the courts are using the “reasonable physician” standard,
instead of “medical customs,” to determine professional
negligence in medical litigations. A similar trend could also
be observed in Taiwan: more and more courts in Taiwan
are trying to differentiate between the “medical customs”
and the “medical level,” a term adopted from the Japanese
medical law which is conceptually close to the “reasonable
physician” standard in the common law system. Recently,
a landmark judgment of the Supreme Court in Taiwan
reaffirmed that medical negligence should be determined
according to the “medical level” rather than the “medical

customs”.
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