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Case of Change of the Surgical Treatment without Consent:
The Hypothetical Consent in Medical Criminal Law

F £ £ Huang-Yu Wang .
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Before performing any invasive medical treatment to
the patient, the physician must fully fulfill the duty of
disclosure. However, the German criminal law doctrine

brought up the concept of “hypothetical consent,” under

* SVEREBREE IR (Professor, College of Law, Taiwan University )
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which the physician’s act would not be illegal as long as
the patient would have permitted the medical treatment
when the physician properly informs the conditions and
complications beforehand. Under such circumstances,
even if not having fulfilled the duty of full disclosure,
the physician’s behavior would not constitute a criminal

offense.
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