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REJT) ~ ERAFERREEEIBE S ~ FRBIRESD ~ OEL /RS
IGE - S EETRH 7 S B R ASEE - TR e
REHEMFER DS ZEZME - B #EE TRk
Peftfs & REFERPBOR A -

Utilizing psychiatric methods, forensic psychiatric
assessment assists the courts to understand the facts
regarding the mentality and behaviors of the litigating
parties or persons concerned in civil cases. Recently,
civil issues regarding civil capacities and relevant mental
functions increased in civil litigation, collection of data
through forensic psychiatric examination got more and
more important. In the second section, the paper introduces
the current procedure of civil forensic psychiatric
examination. Section three describes the landscape of
varieties of civil forensic psychiatric examinations based
on their conceptual or practical importance. It is hoped
that the delicacy of the theories and practices could be
enhanced through the section’s introduction. There is rich
content in literature dealing with forensic examinations
of different civil capacities or mental functions, however,
due to limited space, the paper could only address the
commonly mentioned issues. These issues include mental
capacity (e.g. capacity to consent to treatment, financial
capacity, testamentary capacity, marital capacity, and
capacity for sexual consent consent), adult guardianship
and assistorship, capacity for moral cognition, and
psychological/mental injury. The paper concludes in section
four, emphasizing the importance for the courts and the

forensic psychiatric experts to collaborate to achieve the
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legal policy goal of the Civil Code by teasing out the mix-

ups of the concepts of civil capacity and criminal capacity.

ARX EEBRARBREFTIH 0 121-1348 -
(Z) Bt#%8eE

MBENEEERZEN (BFABKMIFEEEHE
) e A —REFETAT  REEN—IR - WX
BERRAREZEESCRHREBLIAN  BEHLUEE "2\
M BB NERETE RN MBHEEBERITAIAZ
SFEA - BIRELIEE TERt ) MBEECENABE R
B Bk A B RE T EBPTARE - AR LUE RIR 55 1HRE
ERN B8 -

RIIEEAN B BORRBE N FIER 2R 4% - 10 AT AR aT Ak & Al
BN ZERE - TR HERSHERRERHES
15 B ®HRNENUBEEMEATE - THRMEEIECEEHE
AR ~ R BSEANERERFELTE - SRV BEFE R
EETHE - TEREEF  BREABVNEREEH R CHE
BAERENARA AN EHEEEWBESEEL - TAHF
BARR S REF MBS - ATCRRE TR B LRI B
BH "HPAERE - AtEEE BRI ETE AR RE R
BEEHH - WREGERSE -

BERY - ERMBSEE S - AILSR=IE © Juiltit
A (declarative knowledge ) (20 - I EEE A EBHHINS
" HNEEREAEREENR) 5 BFMAHE (procedural
knowledge) (PN @ EEERIABIRITIRNE « REE R
BAHEESE) ; BN BEE I wE  EELEER I K
ENMEANE (judgmental knowledge ) - Bl 238 F #2038 &
RS - BERFBESEEMREFSEABEN R RER
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FIRIR | ERAE S EERECVBRAOANS T HERETEA
BEBRZER T BEIRZINEE - LUBBRETE AZRRIZI
BEEEEED  UABHERNOERBIENBEEAZE
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1 Daniel Marson, Conceptual Models and Guidelines for Clinical
Assessment of Financial Capacity, 31(6) ARCHIVES OF CLINICAL
NEUROPSYCHOLOGY 541-553 (2016).

2 Peter A. Lichtenberg, Jonathan Stoltman, Lisa J. Ficker, Madelyn lIris
& Benjamin Mast, A Person-Centered Approach to Financial Capacity
Assessment: Preliminary Development of a New Rating Scale, 38(1)
CLINICAL GERONTOLOGIST 49-67 (2015).

3 Committee to Evaluate the Social Security Administration’s Capability
Determination Process for Adult Beneficiaries; Board on the Health
of Select Populations; Institute of Medicine; National Academies
of Sciences, Engineering, and Medicine, in INFORMING SOCIAL
SECURITY’S PROCESS FOR FINANCIAL CAPABILITY DETERMINATION 17-
30 (Paul S. Appelbaum, Carol Mason Spicer & Frank R. Valliere eds.,
2016).
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5 Banks v. Goodfellow, LR 5 QB 549 (WL Can), 39 LJ Reports (NS)
(Common Law, 1870) 237.
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v. Stender (1953)"#87~ Y BARIEIEEE 12 #I2E ( Cunningham
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ROVEIE BB i AT R RE < LRI BWERRZS
=RNANEBXEEBAERE LANEFECFNSFE  wEK

6 Law Commission, Making a Will (Consultation paper 231), https://s3-
eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/
uploads/2017/07/Making-a-will-consultation.pdf (last visited Jun. 22,
2022); Kelly Purser & Jane Lonie, Mapping Dementia and Cognitive
Decline in Testamentary Capacity, 66 INTERNATIONAL JOURNAL OF LAW
AND PSYCHIATRY 101450 (2019).

7 Cunningham v. Stender 255 P.2d 977 (Colo. 1953).

8 Laura J. Whipple, Navigating Mental Capacity Assessment, 29(2)
TEMPLE JOURNAL OF SCIENCE, TECHNOLOGY & ENVIRONMENTAL LAW
369-402 (2010).

9 In re Estate of Washburn 690 A.2d 1024 (N.H. 1997)
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11 Kenward v. Adams, Times 29-Nov-1975, [1975] CLY 3591.
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12 Law Commission, supra note 31.
13 Boyse v. Rossborough (1857) 10 ER 1192, 1210.
14 Law Commission, supra note 31.
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15 Restatement (Third) of Property: Wills & other donative transfers § 8.3
Comment g.

16 Restatement (Third) of Property: Wills & other donative transfers §
8.3 Comment h; REID KRESS WEISBORD, DAVID HORTON & STEPHEN
K. URICE, WILLS, TRUSTS, AND ESTATES: THE ESSENTIALS, WOLTERS
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17 Daniel A. Plotkin, James E. Spar & Howard L. Horwitz, Assessing
Undue Influence, 44(3) THE JOURNAL OF THE AMERICAN ACADEMY OF
PSYCHIATRY AND THE LAW 344-351 (2016).
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Provisions Related to Marriage and Divorce of Persons with Mental
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