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Vaccines have played an essential role in advancing
medical treatment in the twentieth and twenty-first
centuries. However, no medical intervention is risk free,
and vaccines are no exception to that rule. This article
considers how lawyers have confronted or eschewed
risk—benefit in the context of determining defectiveness
in vaccine liability, with emphasis on the UK, European
Union, and US experiences. It explores the potential role
that risk—benefit may play in assessing liability for vaccines
against the COVID-19 pandemic. It argues that a holistic,
flexible approach to determining defectiveness embracing
risk—benefit allows consideration of the overwhelming
public interest derived from the continued availability and
supply of vaccines, as well as immunity conferring benefits
on both the individual and the community. If cases do
emerge concerning the liability of a COVID-19 vaccine,
immunity conferring benefits on both the individual and the
community of the COVID-19 vaccines should be relevant
in any determination of defectiveness. Such a holistic,

flexible approach to defectiveness embracing risk—benefit
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can be used effectively to determine the entitled safety of
a vaccine and may help to mitigate against the dangers of

weakening confidence in the public’s vaccine uptake.
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