
www.angle.com.tw      77

       *  本 文 譯 自：Richard Goldberg, Vaccine Liability in the Light of 

Covid-19: A Defence of Risk–Benefit, Medical Law Review, 30(2) 

MEDICAL LAW REVIEW 243-267(2022), https://doi.org/10.1093/

medlaw/fwab053 © The Author(s) 2022. Published by Oxford 

University Press.感謝四新方（4 New Square）的 Peter Feldschreiber

律師和韓德森辦公室（Henderson Chambers）的 Adam Heppinstall 

QC律師的有益討論。richard.goldberg@durham.ac.uk。

     **  Durham Law School, Durham University, The Palatine Centre, 

Durham City DH1 3LE, UK.

關鍵詞： COVID-19、侵權（tort）、疫苗（vaccines）、風險－效益（risk–

benefit）、產品責任（product liability）、醫藥產品（medicinal 

products）

DOI：10.53106/241553062023080082006

全
球
瞭
望

嚴重特殊傳染性肺炎 
的疫苗責任： 

風險－效益之辯
證（一）*

Vaccine Liability in the Light of COVID-19: 
A Defence of Risk–Benefit (I)

Richard Goldberg 著 **、黃浥暐 I-Wei Huang 編譯 ***

摘 要
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之經驗，探究律師在判定疫苗責任缺陷的情境下如何

面對或迴避風險－效益，並探討風險－效益在評估

COVID-19疫苗責任時所發揮的潛在作用。文中認為，

在確認疫苗的缺陷性時，採用一種具有整體性、彈性

的方法、涵蓋風險－效益分析，有助於評估由持續提

供和供應疫苗所帶來的巨大公共利益，以及對個人和

社區提供的免疫效益。如果確實出現有關COVID-19疫

苗責任的案例，那麼COVID-19疫苗對個人和社區的免

疫效益應該與確定缺陷性有關。此種針對缺陷性而具

有整體性、彈性且涵蓋風險－效益分析的方法，可以

有效地用於確定疫苗的安全性，並有助於減輕公眾對

疫苗接種信心減弱所帶來的危險。

Vaccines have played an essential role in advancing 

medical treatment in the twentieth and twenty-first 

centuries. However, no medical intervention is risk free, 

and vaccines are no exception to that rule. This article 

considers how lawyers have confronted or eschewed 

risk–benefit in the context of determining defectiveness 

in vaccine liability, with emphasis on the UK, European 

Union, and US experiences. It explores the potential role 

that risk–benefit may play in assessing liability for vaccines 

against the COVID-19 pandemic. It argues that a holistic, 

flexible approach to determining defectiveness embracing 

risk–benefit allows consideration of the overwhelming 

public interest derived from the continued availability and 

supply of vaccines, as well as immunity conferring benefits 

on both the individual and the community. If cases do 

emerge concerning the liability of a COVID-19 vaccine, 

immunity conferring benefits on both the individual and the 

community of the COVID-19 vaccines should be relevant 

in any determination of defectiveness. Such a holistic, 

flexible approach to defectiveness embracing risk–benefit 
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can be used effectively to determine the entitled safety of 

a vaccine and may help to mitigate against the dangers of 

weakening confidence in the public’s vaccine uptake.

壹、引言

在20和21世紀，疫苗在推動醫學治療上扮演了至關重要的

角色。正如法拉爾爵士（Sir Jeremy Farrer）迄今為止全球對科

學和健康態度的最大規模研究中所觀察到的，疫苗「是我們最

強大的公共衛生工具」1。然而，沒有任何醫療介入措施是毫

無風險的，疫苗也不例外2。

本文第貳節討論了監管機構目前在確定疫苗安全性時，是

如何評估疫苗的效益—風險平衡的問題，以及決策者和利益相

關者之間改進效益—風險評估溝通的持續需求。第參節則探討

律師在確認缺陷的疫苗責任時如何應對或忽視風險－效益，並

著重於英國、歐盟與美國之經驗。接著，文章檢視了風險－效

益在評估嚴重特殊傳染性肺炎（COVID-19，簡稱新冠肺炎）

的疫苗責任方面可能發揮的潛在作用。文中主張，在這種背景

下，以整體性、彈性且涵蓋風險－效益的方式來評估缺陷性是

最佳途徑，因為它可以考量到疫苗的持續可用性和供應性，以

及對個人和群體增益的免疫力所帶來的巨大公共利益。

鑑於新冠疫情的大流行，第肆節則在最後呼籲：別讓產

品責任律師將疫苗的整體風險和效益給邊緣化了。並提出警

示，若法院在判定缺陷性時忽略風險－效益，將會忽略效

1  Sir Jeremy Farrer, ‘Forward’, in Wellcome Global Monitor – First 

Wave Findings (Gallup 2019) 4 <https://wellcome.org/reports/

wellcome-global-monitor/2018> accessed 15 February 2021.

2  U Heininger, ‘A Risk-Benefit Analysis of Vaccination’ (2009) 27 

Vaccine G9.

 

更多期刊、圖書與影音講座 
請至【元照網路書店】http://www.angle.com.tw/ 

 


