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When hospitals or physicians are compelled to refuse
patients due to severe shortages in medical capacity caused
by systemic factors, does this refusal violate the public
legal duties such as the “obligation of emergency care”
or the “duty to treat” as stipulated in Article 21 of the
Physicians Act or Article 60, Paragraph 1 of the Medical
Care Act, thereby incurring legal liability? This paper
argues that these provisions lack explicit penal clauses and
serve primarily as normative guidelines. The issue may be
analyzed under the concept of omission in criminal law.
From the perspective of an improper omission under Article

15, Paragraph 1 of the Criminal Code, it is inherently a
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result-based offense; thus, no liability arises if the patient
does not suffer death or injury. However, the offense of
abandonment by a person with a duty (Article 294 of the
Criminal Code), which resembles the situation in nature, is
a crime of abstract endangerment. If the physician has made
every effort to provide care and only refused treatment due
to systemic shortages, such refusal should not be deemed as
having the intent to abandon or create danger, and thus the
offense does not constitute. Currently, Article 82, Paragraph
3 of the Medical Care Act no longer includes the draft
clause stating: “But medical risks or systemic errors that
are medically acceptable shall not be punishable,” which
significantly fails to protect the rights of medical personnel.
Nevertheless, “systemic error” is extensively addressed in
the Medical Malpractice Prevention and Dispute Resolution
Act, giving hope for future codification that explicitly
exempts individual medical practitioners from criminal
liability for medical negligence caused by systemic errors.

Although current law provides no clear exemption, when
medical capacity is compromised due to systemic factors,
physicians who are forced to refuse patients should be
viewed as acting under a “conflict of obligations,” a supra-
legal justification for excluding unlawfulness. Regardless
of whether the conflicting obligations are of equal weight,

such justification negates criminal liability.
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