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Abstract

A decade ago, the advent of a world in which robots replace the majority of
laborers would have been unimaginable. However, the pervasive use of data-
based Atrtificial Intelligence (AI) has now heightened the conflict between law
and technology. A central concern is whether Al can supplant humans in the
domain of legal reasoning. This thesis aims to examine the disparities between Al
and humans in conducting legal reasoning and analyze the circumstances under
which the public sector can legitimately employ artificial intelligence. The
author identifies two failures of Al in legal reasoning: its inability to apply the
law to novel situations and its incapacity to discern between cases and generate
new reasons to promote legal change. Building upon these failures, the thesis
argues that employing Al to automatically apply the law contravenes the
constitutional principle of the “rule of law” within the public sector.
Consequently, the thesis endeavors to construct a regulatory framework that
encompasses the obligations of human intervention and the disclosure of Al’s
construction information. Through this human-centered framework, the public
sector can reap the benefits of Al while adhering to the rule of law.

Chapter 2 elucidates the concept of “human intervention.” Amidst the
myriad proposals for regulating Al, one prevalent approach involves maintaining
human involvement in Al processes. Unfortunately, there is a dearth of clarity
regarding the underlying meaning of the human intervention regulatory model in
the European Union General Data Protection Regulation (GDPR). This thesis
contributes to scholarship by conducting a comprehensive analysis of this model.
Notably, it reveals that the implicit legislative intent behind this model is the
stark differentiation between decisions made by humans and those made by Al.
Moreover, rather than succumbing to the global trend of Al fanaticism, the

legislator opts to embrace the classic decision-making approach of humans
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instead of leaping onto the technology revolution bandwagon. This regulatory
measure raises a fundamental question: What are the distinctions between human
decisions and Al decisions?

Chapter 3 directly addresses the question posed by the EU legislator. In
practical scenarios, Al serves two primary purposes: technological imitation of
human capabilities and scientific exploration of the unknown. The author
differentiates between Al and humans in the realm of legal reasoning, focusing
specifically on Al with imitation abilities. A “human” jurist engaged in legal
reasoning should provide a comprehensive justification for interpreting the law in
specific situations, justify the extension of legal requirements based on factual
circumstances, and uphold the principle-based requirements of the legal rules
within a particular legal framework. In essence, the institution of law possesses
the adaptability to accommodate changes in society and variances in facts. In
contrast, Al with imitation capabilities lacks the theoretical capacity to apply new
facts, differentiate interpretations between individual cases, and contribute to
continuous legal paradigm shifts. However, the implications of these distinctions
within the context of the constitution present a significant question.

Chapter 4 examines these distinctions in light of the “rule of law”. Given
that law encompasses both rules and principles, legal practitioners, including
judges and executive bodies, are obligated to apply the law in accordance with
the facts and adjust interpretations to suit the prevailing environment. The public
sector would violate the rule of law by directly employing Al to apply the law
without justification since Al cannot alter legal interpretations itself. This thesis
does not advocate for a complete prohibition on Al decision-making, but rather
emphasizes the imposition of conditions on its use. Considering the importance
of human capabilities, the author argues that a “human intervention” model
serves as a suitable safeguard for establishing an accountable and coherent legal
reasoning system. The core obligations of this model entail maintaining humans

as decision-makers while allowing Al to provide assistance. However, this model
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raises the issue of how to achieve effective human-computer interaction. In my
opinion, transparency is the key to ideal human-computer interaction, whereby
decision-makers have visibility into the construction information of Al, including
details on data collection (e.g., methods, sample range, labeling criteria, and data
cleansing methods) and algorithms (e.g., rationale behind algorithm selection).
This disclosure facilitates the evaluation of whether to accept Al assistance by
examining the relationship between individual cases and the underlying database.

Chapter 5 concludes by summarizing the key points derived from each
chapter, outlining the limitations of this study, and identifying areas for future

research.

Keywords: Artificial Intelligence; automated decision-making (ADM);
algorithm; Big Data; the publicsector; human intervention;
Europe Union General Data Protection Regulation (GDPR);
the Rule of Law; legal construction(Rechtsfortbildung);
principle and rule; accountability; transparency; the right to
explanation (RtE); explainable Artificial Intelligence (xAl)
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