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Abstract

The subparagraph 5 of Article 11 of the Labor Standards Act, “A
particular worker is clearly not able to perform satisfactorily the duties
required of the position held,” is one of the listed causes for the termination
of labor contract. “Being not able to perform satisfactorily the duties required
of the position held” (or “incompetence of worker”) is an ambiguous concept,
causing lots of contestation about the construction and application in
academics and practitioners. On account of the lack of literatures studying the
legislative history, the development of construction, and the application in
cases, it needs a complete and in-depth study.

This paper used qualitative analysis to study the relevant issues about
the cause. By historic literatures, it clarified the legislative history of the
cause. By analyzing academic literatures and judgments, this paper broke
through the controversy whether the incompetence of worker contains
subjective conditions or not and advised the concept “reasonable objective
economic purpose” as the supreme criteria. This paper also comprehensively
qualitatively analyzed the criteria of domestic judgments.

In the end, to increase the predictability of the application of the cause,
this paper advised a two-process of judgment, “judgment of incompetence”
and “judgment of the ultra ratio”. In first process, estimate a stander of work
ability with the supreme criteria “reasonable objective economic purpose”,
then judge the worker’s ability with the stander by two different semi-
judgment models, “breach of the equivalence of the contract” and “failure to
attain economic purpose”. In the two models, the stander should be adjusted
with all the facts concerning the concept of “possible expectation” (i.e.,

whether it is impossible to expect the employer not to terminate the contract).



0 0 0O O O https:/www.angle.com.tw/book.asp? BKIID! 17458

In the second process, based on the possibility of worker’s improvement and
expectation for employer to take specific actions to avoid termination, judge

whether the termination breached the ultra ratio principle or not.

Keywords: Labor Standards Act, termination of labor contract,
dismissal, incompetence, ultra ratio
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