%%’i’ £ (Contracts)

ﬂﬁ/\] B’S]%JH ( Reaching an Agreement )
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1.Mutual Assent qHEEERT—

(1)To form a contract, the parties must reach mutual assent which means
both parties must intend to contract, and they must agree on at least the
main terms for their deal.
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(2)Main terms / Essential terms: Under the traditional common law, the
main terms / essential terms are referred to an identification of parties,
a description of the subject matter, the time for performance, and the
price.
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2.Offer %Y

(1) Restatement defines an offer to be “the manifestation of willingness to
enter into a bargain, so made as to justify another person in

understanding that his assent to that bargain is invited and will



conclude [the bargain].”1
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(2) Offeror: person or corporation who extends an offer to someone else to
make a contract.
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(3) Offeree: a person or entity to whom an offer to enter into a contract is
made by another (the offeror).
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(4)Counter-offer ¥ (& ) &%y
“A counter-offer is an offer made by an offeree to his offeror relating to
the same matter as the original offer and proposing a substituted
bargain differing from that proposed by the original offer. An offeree’s
power of acceptance is terminated by his making of a counter-offer,
unless the offeror has manifested a contrary intention or unless the

counter-offer manifests a contrary intention of the offeree.”?
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(5)Duration of an offer Z2#)HE % HIR

The life of an offer ends by: @expiration or revocation governed by
terms of the offer; @operation of law (i.e. death, insanity or legal
in capability of the offeror, destruction of the subject matter), and

@termination by act of the parties.

Restatement (Second) of Contracts § 24.
Restatement (Second) of Contracts § 39.
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(6) Offers which have been re-enforced by an option contract are not
revocable. An option contract refers to the offeror’s acceptance of
consideration in exchange for his promise to keep the offer open for a
designed period irrevocable.® The option arrangement takes the form
of a distinct separate contract with its own formation and distinct.*
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3.Acceptance iz

(I)Acceptance of an offer is a manifestation of assent to the terms thereof
made by the offeree in a manner invited or required by the offer.’
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(2)Formation in a unilateral mode 2 F&{& 1\ A 7 £249
If an act or forbearance is requested by the offeror as the acceptance
for a unilateral contract, the act or forbearance must be given with the
intent of accepting the offer.® Acceptance by performance requires that
at least part of what the offer requests be performed or tendered and

includes acceptance by a performance which operates as a return

. 7
promise.
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BARRON’S LAW DICTIONARY 352 (Steven H. Gifis ed. 1996).
Palo & Country Village, Inc. v. BBTC Co., 521 P.2d 1097 (1974).
Restatement (Second) of Contracts § 50.

Restatement (First) of Contracts § 55.

Restatement (Second) of Contracts § 50.
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(3)Formation in the bilateral mode #£3&#&5 537 225

A bilateral contract is one in which there are mutual promises between
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two parties to the contract; each party being both a promisor and a
promisee.8 Acceptance by a promise requires that the offeree complete
every act essential to the making of the promise.9
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(4)Silence as acceptance E8 fili 5L ZR & i 7R GE

Common law does not impose upon an offeree a risk that her silence in

the face of an offer may be treated as an acceptance.

Where an offeree fails to reply to an offer, his silence and inaction

operate as an acceptance in the following cases only:

DO Where an offeree takes the benefit of offered services with
reasonable opportunity to reject them and reason to know that they
were offered with the expectation of compensation.

@ Where the offeror has stated or given the offeree reason to understand
that assent may be manifested by silence or inaction, and the offeree in
remaining silent and inactive intends to accept the offer.

(@ Where because of previous dealings or otherwise, it is reasonable

that the offeree should notify the offeror if he does not intend to

Restatement (First) of Contracts § 12.
Restatement (Second) of Contracts § 50.
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Nebraska Seed Co. v. Harsh"

MORRISSEY, C. J.

Plaintiff, a corporation, engaged in buying and selling seed in the
city of Omaha, Neb., brought this action against the defendant, a farmer
residing at Lowell, Kearney county, Neb. The petition alleges:

“That on the 26th day of April, 1912, the plaintiff purchased of and
from the defendant 1,800 bushels of millet seed at the agreed price of
$2.25 per hundredweight, F. O. B. Lowell, Neb., which said purchase
and contract was evidenced by writing and correspondence passing
between the respective parties of which the following is a copy:

‘Lowell, Nebraska, 4-24-1912.

Neb. Seed Co., Omaha, Neb. — Gentlemen: I have about 1,800 bu.
or thereabouts of millet seed of which I am mailing you a sample. This
millet is recleaned and was grown on sod and is good seed. I want $2.25
per cwt. for this seed f. 0. b. Lowell.

10
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Restatement (Second) of Contracts § 69.
98 Neb. 89, 152 N.W. 310 (1915).




Yours truly,
H. F. Harsh.’

Said letter was received by the plaintiff at its place of business in
Omaha, Neb., on the 26th day of April, 1912, and immediately
thereafter the plaintiff telegraphed to the defendant at Lowell, Neb., a
copy of which is as follows:

‘4-26-12.

H. F. Harsh, Lowell, Nebr. Sample and letter received. Accept your
offer. Millet like sample two twenty-five per hundred. Wire how soon
can load.

The Nebraska Seed Co.’

On the same day, to wit, April 26, 1912, the plaintiff, in answer to
the letter of the said *311 defendant, wrote to him a letter and deposited
the same in the United States mail, directed to the said defendant at
Lowell, Neb., which said letter was duly stamped, and which the
plaintiff charges that the defendant in due course of mail received. That
a copy of said letter is as follows:

‘4-26-12.

Mr. H. F. Harsh, Lowell, Neb. —Dear Sir: We received your letter
and sample of millet seed this morning and at once wired you as
follows: “Sample and letter received. Accept your offer. Millett like
sample two twenty-five per hundred, wire how soon can load.” We
confirm this message have booked purchase of you 1,800 bushels of
millet seed to be fully equal to sample you sent us at $2.25 per cwt. your
track. Please be so kind as to load this seed at once and ship to us at
Omaha. We thank you in advance for prompt attention. When anything
further in the line of millet to offer, let us have samples.

Yours truly, The Nebraska Seed Co.””

It alleges that defendant refused to deliver the seed, after due




[ Sy i S g g i

demand and tender of the purchase price, and prays judgment in the sum
of $900. Defendant filed a demurrer, which was overruled. He saved an
exception to the ruling and answered, denying that the petition stated a
cause of action; that the correspondence set out constituted a contract,
etc. There was a trial to a jury with verdict and judgment for plaintiff,
and defendant appeals.

In our opinion the letter of defendant cannot be fairly construed
into an offer to sell to the plaintiff. After describing the seed, the writer
says, “I want $2.25 per cwt. for this seed f. 0. b. Lowell.” He does not
say, “I offer to sell to you.” The language used is general, and such as
may be used in an advertisement, or circular addressed generally to
those engaged in the seed business, and is not an offer by which he may
be bound, if accepted, by any or all of the persons addressed.

“If a proposal is nothing more than an invitation to the person to
whom it is made to make an offer to the proposer, it is not such an offer
as can be turned into an agreement by acceptance. Proposals of this
kind, although made to definite persons and not to the public generally,
are merely invitations to trade; they go no further than what occurs
when one asks another what he will give or take for certain goods.
Such inquiries may lead to bargains, but do not make them. They ask
for offers which the proposer has a right to accept or reject as he
pleases.” 9 Cyc. 278e.

The letter as a whole shows that it was not intended as a final
proposition, but as a request for bids. It did not fix a time for delivery,
and this seems to have been regarded as one of the essentials by
plaintiff, for in his telegram he requests defendant to “wire how soon

can load.”

“The mere statement of the price at which property is held cannot
be understood as an offer to sell.” Knight v. Cooley, 34 lowa, 218.

The letter of acceptance is not in the terms of the offer. Defendant
stated that he had 1,800 bushels or therecabouts. He did not fix a definite




and certain amount. It might be 1,800 bushels; it might be more; it
might be less; but plaintiff undertook to make an acceptance for 1,800
bushels —no more, no less. Defendant might not have this amount, and
therefore be unable to deliver, or he might have a greater amount, and,
after filling plaintiff’s order, have a quantity of seed left for which he
might find no market. We may assume that when he wrote the letter he
did not contemplate the sale of more seed than he had, and that he fixed
the price on the whole lot whether it was more or less than 1,800
bushels.

We do not think the correspondence made a complete contract.
To so hold where a party sends out letters to a number of dealers would
subject him to a suit by each one receiving a letter, or invitations to bid,
even though his supply of seed were exhausted. In Lyman v. Robinson,
14 Allen (Mass.) 242, 254, the Supreme Court of Massachusetts has

sounded the warning:

“Care should always be taken not to construe as an agreement

letters which the parties intended only as a preliminary negotiation.”

Holding, as we do, that there was no binding contract between the
parties, it is unnecessary to discuss the other questions presented.

The judgment of the district court is reversed. 7
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1.Corporation /AT
An association of shareholders (’i&ﬁ\J ) created under law and regarded
as an artificial person by courts having a legal entity (1% * ) entirely
separate and distinct from the individuals who compose it, with the capacity
of continuous existence of succession, and having capacity as such legal

entity, of taking holding and conveying property ( convey propertyff &
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F2EH ), suing and being sued (@%&‘?@%), and exercising such other

powers as may be conferred on it by law, just as a natural person ( 13
K ) 12

2.Defendant &
In civil proceedings ( “dEH1H ) | the party ( F{IIEJE * ) responding to the
complaint (jé[[??ﬁ"'i).m

3.Demurrer BHER¥1%EE
In pleading ( Fﬁ‘%), a formal objection attacking the legal sufficiency of
opponent’s pleadings. It is an assertion, made without disputing the facts,

that pleading does not state a cause of action (??[4&'), and demurring

party is entitled to judgment.14

4.Invitation (to deal) Z24Y35|:&

5.Judgment ;¥

The determination of court of competent jurisdiction ( ’Eﬁ%) upon matters

submitted to it."®

6. Jury fEEE

A group of people summoned (summon fH[i ) and sworn (swear :ELI’

4. ) to decide on the facts in issue at a trial (K ]| )16

7. Preliminary Negotiation BiERIER (#FHBIERD)

A manifestation of willingness to enter into a bargain is not an offer if the

BARRON’S LAW DICTIONARY 109.

Id. at 132.

Cornell Univ. Law School Legal Information Center, Demurrer, http://www.law.
cornell.edu/search/wexnolo/demurrer (last visited Jan. 11, 2013).

Id. at271 .

Id. at 276.



person to whom it is addressed knows or has reason to know that the
person making it does not intend to conclude a bargain until he has made

a further manifestation of assent.’”

8. Verdict [EEEIUEEHBEEH LT
The finding or answer of a jury or of a judge where there is no jury given
to the court concerning a matter submitted to their judgment. A verdict
differs from a judgment in that a verdict is not a judicial determination,
but rather a finding of fact which the trial court may accept or reject and

utilize in formulating its judgment.18
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Restatement (Second) of Contracts § 26.
BARRON’S LAW DICTIONARY 541.
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) An offeree refers to

(a)a person who makes an offer

(b)official who judges sporting contests

(c)a person who may accept an offer

(d)an arbitrator

An offeror refers to

a)a person who makes an offer

b)a person who may accept an offer

c)a person who solicits business through advertisement
d)a broker

What is an “acceptance”?

(
(
(
(

(a)An exception to a general rule of contract law.

(b)A counteroffer that changes the terms made by the offeror.
(¢)Surrender to the term of the offeror.

(d)A manifestation of assent by the offeree to be bound to the

terms of the offeror.

) What is an “option contract”™?

(a)A contract that is not binding because performance is optional.

(b)A binding agreement in which the owner agrees to sell property
to a prospective purchaser, at a specified price, within a stated
period time.

(c)An offer that can be revived after being rejected by the offeree.

(d)An investment instrument that gives trade hedgers and investors
a more flexible alternative to futures as a means of trading on

the Exchange.



5. (

) It must, to constitute a contract, appear that the two minds were at
one at the same moment of time, and that the existence of the
same mind between the two parties is essential in point of law to
the making of an agreement. This idea is often referred to as the
requirement that there be a
(a)consideration
(b)preliminary negotiation
(c)mutual assent

(d)warranty
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5.(c)

Offereciy TR |y o TRIAHIEL ~ | o IF erfsi S RIASD

K

Offerorffi Ebfelasl *

AcceptancefF', ri’:’*r% g o R AT RS S P {ﬁj%l%%%‘]?‘,'f"ﬂ il
Fie IFLL"ZT[‘ ”’}jf‘ﬁlﬁq FURECRL o (b)fl 1Y counteroffer (Frfizy) HlEL
B FIREIRSF T+ [ * P s -

Option contract rif’iﬁgiiffﬁ CERERREGY ) RIS N T B
18 > E‘iﬁﬁim‘ - T éﬂi';ﬁé?? 13557 H R ’E’F’d)r’??ﬁ'@;i 3

LRIy gg.w VRS T [ -

Fh’?‘ﬁ 25 g5y F"E]i ERNEASN-- PJ — F [F=Jmutual assent o
(a) conmderatmnfﬁ TR '—gs‘J‘leJ v~ JEFRRE EL ¢ “The
inducement to a contract, something of value given in return for a
performance or a promise of performance by another, for the purpose
of forming a contract.” F 72 3 59k HHER (FEGHY I I
(= A T ] » (). warranty & ﬁ'J P TIRER o A
“A promise, either express or implied, that a product will have certain

properties, qualities, or characteristics.”



